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APPENDIX A

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Civil Action No. 94-1495 (LHS (USCA), GK, JR)

BossIER PARISH SCHOOL BOARD, PLAINTIFF

V.

JANET RENO, ATTORNEY GENERAL, DEFENDANT,
GEORGE PRICE, ET AL., INTERVENOR-DEFENDANTS

[Filed: May 1, 1998]

Before: SiLBERMAN, Circuit Judge, and KessLER and
RoOBERTSON, District Judges.

Opinion for the Court filed by Judge ROBERTSON

RoOBERTSON, District Judge: This case is before us
on remand from the United States Supreme Court for
further proceedings consistent with the Court’s deci-
sion of May 12, 1997, 117 S. Ct. 1491. The parties have
agreed that the record should not be reopened for the
taking of additional evidence,® but they have sub-

1 Plaintiff nevertheless argued in a reply memorandum that
we should take judicial notice of the results of the 1990 school
board election that took place subsequent to our original judg-
ment. Why the school board would at first decline our invita-
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mitted additional briefs. After reviewing the record
in compliance with the Supreme Court’s opinion, we
adhere to our decision of November 18, 1995 granting
preclearance under § 5 of the Voting Rights Act of
1965, 42 U.S.C. 8§ 1973c, to the Bossier Parish School
Board’s redistricting plan (“the Jury plan”). The
facts bearing upon our conclusion are all set forth in
the opinions issued with our original judgment, 907 F.
Supp. 434 (D.D.C. 1995). The reasons for our decision
to adhere to that judgment are set forth below.

In compliance with the Supreme Court’s instruc-
tions, we have considered the relevance of certain “§ 2
evidence” in evaluating the school board’s intent for
8 5 purposes. We have considered whether the plan in
guestion “has a dilutive impact . . . [making] it
‘more probable’ that the jurisdiction adopting that
plan acted with an intent to retrogress than ‘it would
be without the evidence.”” 117 S. Ct. at 1501. We have
applied the multi-part test articulated in Arling-
ton Heights v. Metropolitan Housing Development
Corp., 429 U.S. 252, 97 S. Ct. 555 (1977), to evaluate
the school board’s purpose. And, we have “address[ed]
appellants’ additional arguments that [we] erred in
refusing to consider evidence that the board was in
violation of an ongoing injunction to remedy any
remaining vestiges of [a] dual [school] system.” 117
S. Ct. at 1503 (internal quotations omitted).

tion to reopen the record and then ask us to take judicial notice
of the election results is a mystery, but in any case we decline
to take judicial notice of the election results. Were we to con-
sider the election results at all, we would need more informa-
tion about them.
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Before carrying out the tasks assigned to us on
remand, and particularly before applying the Arling-
ton Heights test to the record before us, it is neces-
sary to decide what question we are answering. The
Supreme Court was clearly interested in our view as
to whether considering all of the evidence, the school
board has carried its burden of proving that it did not
intend to retrogress. The Court “le[ft] open for an-
other day the question whether the § 5 purpose in-
quiry ever extends beyond the search for retro-
gressive intent.” Justice O’Connor’s opinion for the
Court suggested that we might consider that ques-
tion on remand.? Justices Breyer and Ginsburg were
clearly uncomfortable with leaving the question for
another day, “for otherwise the District Court will
find it difficult to consider the evidence that we say it
must consider,” 117 S. Ct. at 1504.

We are not certain whether or not we have been
invited to answer the question the Court left for
another day, but we decline to do so in this case,
because the record will not support a conclusion that
extends beyond the presence or absence of retrogres-
sive intent. We can imagine a set of facts that would
establish a “non-retrogressive, but nevertheless dis-
criminatory, purpose,” but those imagined facts are

2 “[W]e do not, contrary to Justice STEVENS' view .
necessarily assume that the Board enacted the Jury plan with
some non-retrogressive, but nevertheless discriminatory, ‘pur-
pose.” The existence of such a purpose, and its relevance to § 5,
are issues to be decided on remand.” 117 S.Ct. at 1491.
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not present here. The question we will answer, ac-
cordingly, is whether the record disproves Bossier
Parish’s retrogressive intent in adopting the Jury
plan.

We must next decide what we mean by “retrogres-
sion.” The controlling law is clear—up to a point.
“Retrogression, by definition, requires a comparison
of a jurisdiction’s new voting plan with its existing

plan . . . [citation omitted]. It also necessarily im-
plies that the jurisdiction’s existing plan is the
benchmark. . . .7 117 S. Ct. at 1497. Intervenor

argues that to search for retrogression in a jurisdic-
tion that has never elected a black person to its school
board is a fool's errand, because “it would appear
impossible to retrogress from zero.” Brief on remand
of defendant-intervenors, at 35. But the test of retro-
gressive intent, in our view, need not depend on the
number of black persons elected. The language of
Beer v. United States, 425 U.S. 130, 96 S. Ct. 1357
(1976), is just as applicable to the “purpose” inquiry
as to the “effect” inquiry. Thus, a plan has an imper-
missible purpose under 8§ 5 if it is intended to “lead to
a retrogression in the position of racial minorities
with respect to their effective exercise of the elec-
toral franchise.” Beer, 425 U.S. at 141, 96 S. Ct. at
1364. That test is broad enough to identify “retro-
gression” regardless of the outcome of an election, if
(to imagine an example not present in this case)
polling places were located so that they are less
convenient to black voters than before the change, or
if (for an example closer to the facts of this case)
downward adjustments were made in the percentage
of black voters in one or more districts.
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In applying the standard set forth above to the
record of this case we adhere to our earlier attempt to
fashion a method of analysis, set forth in our earlier
opinion, 907 F. Supp. at 445-446, that acknowledges
the difficulty of the school board’s burden to prove the
absence of discriminatory intent. Thus, we begin
again with the observation that the school board’s
resort to the pre-cleared Jury plan (which it mistak-
enly thought would easily be pre-cleared) and its
focus on the fact that the Jury plan would not require
precinct splitting, while the NAACP plan would, were
“legitimate, non-discriminatory motives” entitling
the school board to a finding that it had presented a
prima facie case for preclearance.

The first Arlington Heights factor is “the impact
of the official action—whether it ‘bears more heavily
on one race than another.’” 429 U.S. at 266, 97 S.
Ct. at 564. In this case, the question is whether the
Jury plan bears more heavily on blacks than the
pre-existing plan. The intervenor, referring to stipu-
lations of record, argues that

the board knew that the black population was
growing in the northern portion of the county,
where District 4 of the 1980’s plan already had a
black voting age population of 42.1 percent.

Faced with that information . . . the board chose
a plan that extended District 4 to the southeast
and decreased the black voting age population to
40.9 percent. . . . The board offered no race-
neutral explanation for these changes. Therefore
the board failed to carry its burden of proving
that such changes were not intended to have their
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forseeable effect: ‘to worsen the position of minor-
ity voters.’

Brief on Remand of Defendant-Intervenors, at 36-37.
That percentage shift in dilution, even though it ap-
plies to only one of the twelve districts in question,
might indeed be enough to rebut the non-discrimina-
tory reasons advanced by the school board, were it not
for the fact that the parties have stipulated the point
away, agreeing that this reduction, and the reduction
of the black population in another district from 36.9
percent to 36.1 percent, are de minimis. Stip. Y 252.

The intervenor points to a number of other alleg-
edly dilutive impacts of the Jury plan in support of its
discriminatory intent argument: that some of the new
districts have no schools, that the plan ignores atten-
dance boundaries, that it does not respect communi-
ties of interest, that there is one outlandishly large
district, that several of them are not compact, that
there is a lack of contiguity, and that the population
deviations resulting from the jury plan are greater
than the limits (x 5 %) imposed by Louisiana law.
Two of those points—failure to respect communities
of interest and cutting across attendance boundaries
—might support a finding of retrogressive intent, if
there were any corroborating evidence that the
school board had deliberately attempted to break up
voting blocks before they could be established or
otherwise to divide and conquer the black vote. In the
absence of such evidence in this record, however, the
point is too theoretical, and too attenuated, to be
probative.

The second Arlington Heights factor is the histori-
cal background of the school board’s adoption of the
jury plan. That background is summarized at 907 F.
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Supp. 455-56 and provides powerful support for the
proposition that the Bossier Parish School Board
in fact resisted adopting a redistricting plan that
would have created majority black districts. Part of
that history is the school board's resistance to
court-ordered desegration, and particularly its failure
to comply with the order of the United States Dis-
trict Court in Lemon v. Bossier Parish School
Board, 240 F. Supp. 709 (W.D. La. 1965), aff’'d 370 F.2d
847 (5th Cir. 1967), cert. denied, 388 U.S. 911 (1967),
that it maintain a bi-racial committee to “recommend
to the School Board ways to attain and maintain a
unitary system and to improve education in the
parish.” Stip. T 111. All of that history is admissible
to prove intent. The intent it proves in this case, we
think, is a tenacious determination to maintain the
status quo. It is not enough to rebut the School
Board’s prima facie showing that it did not intend
retrogression.

The remaining Arlington Heights factors do not
require extended discussion. The specific sequence
of events leading up to the school board’s decision to
adopt the jury plan is discussed in our previous deci-
sion at 907 F. Supp. at 448. It does tend to demon-
strate the school board’s resistance to the NAACP
plan; it does not demonstrate retrogressive intent.
Evidence in the record tending to establish that the
board departed from its normal practices, see 907 F.
Supp. at 457, establishes rather clearly that the board
did not welcome improvement in the position of racial
minorities with respect to their effective exercise of
the electoral franchise, but is not evidence of retro-
gressive intent. As for the contemporary statements
of participants in the board’s decision and other de-
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tails of legislative history, the several statements
made by school board members were discussed at 907
F. Supp. 447-448 and 907 F. Supp. 459. They do not es-
tablish retrogressive intent.



9a

SILBERMAN, Circuit Judge, concurring: The Su-
preme Court remanded part of this case primarily
because it was uncertain whether we had considered
the “dilutive impact” of the Board’s redistricting plan
as relevant evidence in determining whether it had
been adopted for a discriminatory purpose within the
meaning of 8 5. The term “dilution” has become a
rather confusing word of art in 8 2 cases, 42 U.S.C.
§ 1973. See Abrams v. Johnson, 117 S. Ct 1925,
1935-38 (1997); see also Thornburg v. Gingles, 478
U.S. 30 (1986). The Supreme Court never explic-
itly defined what it meant by evidence of “dilutive
impact”—a phrase that neither the Court, any court
of appeals, nor this district court has used in connec-
tion with § 2 before—in this case. A careful reading
of the opinion suggests, however, that the Court
meant only that the plan the Board adopted had less
majority black districts than that which could have
been created. See Reno v. Bossier Parish Sch. Bd.,
117 S. Ct. 1491, 1503 (1997). We, of course, never
rejected such evidence; it was the premise of the
government's case. “Here defendant argues that the
School Board has failed to provide an adequate reason
explaining why it declined to act on a proposal featur-
ing two majority-black districts.” Bossier Parish
Sch. Bd. v. Reno, 907 F. Supp. 434, 449 (D.D.C. 1995).

To be sure, we did say we would “not permit § 2
evidence to prove discriminatory purpose. . . .” Id.
at 445 (emphasis added). But we never said that any
evidence that would be relevant in a § 2 case would be
excluded in a § 5 case. Indeed, in footnote 6 we specifi-
cally excluded “evidence relevant only to [a] § 2
inquiry,” id. at 445 n.6, necessarily implying that
some evidence could go to both. The Supreme Court
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itself recognized that only “some of this ‘§ 2 evidence’
may be relevant” in a 8 5 case, Reno, 117 S. Ct. at
1501, and, furthermore, “[t]hat evidence of a plan’s
dilutive impact may be relevant to the § 5 purpose
inquiry does not, of course, mean that such evidence
is dispositive of [proves] that inquiry.” Id. at 1502.

The phrase “dilutive impact” was not used in our
opinion—nor for that matter in the dissent—because
it was not an issue in the case. That the NAACP of-
fered an alternate plan whereby more majority black
districts would be created was undisputed. (In that
regard, | believe the government’s filings in the Su-
preme Court were deceptive .)° The real issue in the
case was whether Bossier Parish had an affirmative
obligation to create the maximum number of black
majority districts. 1 take it the Supreme Court
agrees with us that it did not. “At one point, the
District Court correctly stated that ‘the adoption of
one nonretrogressive plan rather than another non-
retrogressive plan that contains more majority-black
districts cannot by itself give rise to the inference of
discriminatory intent.”” Id. at 1503, quoting Bossier
Parish, 907 F. Supp. at 450.

As for the Arlington Heights framework which the
Supreme Court said should be applied to determine
whether the Board had a discriminatory purpose, it
should be readily apparent that our previous opinion,

3 In its brief on remand, the government, only in passing,
refers to the plan’s “dilutive impact.” Plaintiff asks us to take
judicial notice that two blacks have been elected to the School
Board since we granted preclearance of the plan. While | doubt
that we may take notice of this, it seems anomalous to empha-
size, as Judge Kessler does, that no black has ever been elected
to the Board. See Dissent at 8.
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without citing the case, did just that. We carefully
considered “the historical background of the [juris-
diction’s] decision”; “[t]he specific sequence of events
leading up to the challenged decision”; *[d]epartures
from the normal procedural sequence”; and “[t]he
legislative or administrative history, especially

[any] contemporary statements by members of the
decisionmaking body.” Id. at 1503, quoting Arlington
Heights v. Metropolitan Housing Corp., 429 U.S. 252,
267-68 (1976). The Court does not indicate that our
review of that evidence was in any way inadequate
except that it notes that we did not indicate how we
viewed the claim that Bossier Parish was in supposed
violation of an injunction issued by the western
district of Louisiana to unify the school system. We
do so now.
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KESSLER, District Court Judge, dissenting.

This case is before us on remand from the United
States Supreme Court for further proceedings con-
sistent with its May 12, 1997 decision in Reno V.
Bossier Parish Sch. Bd., et al., 117 S. Ct. 1491. Upon
further review and consideration of the record in
accordance with the Supreme Court’'s mandate, I am
forced once again to conclude that I cannot in good
conscience agree with the result reached by my
colleagues. Instead, | remain convinced that “the
School Board’s decision to adopt the Police Jury
redistricting plan was motivated by discriminatory
purpose”, Bossier Parish Sch. Bd. v. Reno, et al., 907
F. Supp. 434, 463 (D.D.C. 1995) (Kessler, J., dissent-
ing), and should thus be denied preclearance under the
Voting Rights Act of 1965, 42 U.S.C. § 1973c (“Voting
Rights Act”).

In its opinion, the Supreme Court confirmed that “a
violation of § 2 [of the Voting Rights Act] is not
grounds in and of itself for denying preclearance
under 8 5 [of the Act].” 117 S. Ct. at 1500. The Court
stated that nevertheless, such “[8 2] evidence of a
plan’s dilutive impact may be relevant to our § 5
purpose inquiry”. 117 S. Ct. at 1502. The Court
emphasized that § 2 evidence, while potentially rele-
vant to the § 5 purpose inquiry, is not dispositive of
that inquiry. Consequently, the Court directed us to
consider and weigh the relevance of “evidence of the
dilutive impact of the Board's redistricting plan”. Id.
at 1503.

The Supreme Court also directed us, in conducting
our inquiry into the School Board’s motivation, to
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apply the framework articulated in Arlington Heights
v. Metro. Hous. Dev. Corp., et al., 429 U.S. 252 (1977).
The Arlington Heights framework has been used both
to evaluate “whether invidious discriminatory pur-
pose was a motivating factor” in a government body’s
decisionmaking and also, “at least in part, to evaluate
purpose in [the Court’s] previous 8§ 5 cases.” 117 S.
Ct. at 1502 (citing City of Pleasant Grove v. United
States, 479 U.S. 462, 469-70 (1987)).

My colleagues have limited their § 5 purpose in-
quiry to a search for intent to retrogress and have
declined to consider whether the 8 5 inquiry ever
extends beyond that search for retrogressive intent.
I read the Supreme Court’s mandate more broadly.
The Supreme Court stated that, while it did not
assume “that the Board enacted the Jury plan with
some nonretrogressive, but nevertheless discrimina-
tory, ‘purpose’|[, t]lhe existence of such a purpose, and
its relevance to § 5, are issues to be decided on
remand.” 117 S. Ct. at 1501. Given the clarity of
these words, | fail to see how we can avoid carrying
out the Supreme Court’s directive to (1) inquire into
the existence of “some nonretrogressive, but never-
theless discriminatory, ‘purpose’”; and (2) determine
the relevance of such a purpose (should one exist) to
our § 5 inquiry.

Finally, the Supreme Court directed us to address
the government’s arguments that the District Court
“erred in refusing to consider evidence that the Board
was in violation of an ongoing injunction” to attain a
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unitary system of education in the Parish.* 117 S. Ct.
at 1503.

The majority finds that School Board has made out
its prima facie case for preclearance. The School
Board states that it adopted the Police Jury plan for
at least two nondiscriminatory motives—the “plan
offered the twin attractions of guaranteed preclear-
ance and easy implementation”. 907 F. Supp. at 447.
To make out its prima facie case, “the School Board
must demonstrate that the proposed change will have
no retrogressive effect, and that the change was
undertaken without a discriminatory purpose. Proof
of nondiscriminatory purpose must include ‘legiti-
mate reasons’ for settling on the given change.” Id.
at 446 (citing Richmond v. United States, 422 U.S.
358, 375 (1975).

I find that the reasons given by the School Board
for adopting the Police Jury plan are not at all
“legitimate”. The majority, in its earlier opinion,
conceded that the School Board did not favor the
Police Jury plan until “the redistricting process
began to cause agitation within the black commu-
nity”, 907 F. Supp. at 447, since the plan “wreaked
havoc with the incumbencies of four of the [twelve]
School Board members and was not drawn with school
locations in mind.” Id.

4 The injunction was imposed on the School Board after it
was found liable for intentionally segregating the public
schools. See Lemon v. Bossier Parish Sch. Bd., 240 F. Supp.
709 (W.D. La. 1965), aff'd 370 F.2d 847 (5th Cir. 1967), cert.
denied 388 U.S. 911. See also Lemon v. Bossier Parish Sch.
Bd., 421 F.2d 121 (5th Cir. 1969); Lemon v. Bossier Parish Sch.
Bd., 444 F.2d 1400 (5th Cir. 1971).
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The conclusions | reached in my original dissent
are as valid now as they were then:

The Policy Jury plan only became “expedient”
when the School Board was publicly confronted
with alternative plans demonstrating that
majority-black districts could be drawn, and
demonstrating that political pressure from the
black community was mounting to achieve such a
result. The common-sense understanding of these
events leads to one conclusion: The Board adopted
the Police Jury plan—two years before the next
election—in direct response to the presentation
of a plan that created majority-black districts.
Faced with growing frustration of the black com-
munity at being excluded from the electoral pro-
cess, the only way for the School Board to ensure
that no majority-black districts would be created
was to quickly adopt the Police Jury plan and put
the issue to rest. This sequence of events of
“public silence and private decisions,” culminat-
ing in the Board’s hasty decision, is evidence of
the Board’s discriminatory purpose.

907 F. Supp. at 457-58 (Kessler, J., concurring in part
and dissenting in part) (footnote omitted).

The School Board has thus failed to establish a
prima facie case that is “supported by ‘credible and
credited evidence’”. 907 F. Supp. at 446 (citation omit-
ted). Its proffered reasons for acceptance of the
Police Jury plan are clearly pretextual. This conclu-
sion alone permits us to deny preclearance to the
School Board’s plan.
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A more thorough evaluation of the School Board’s
intent, under the purpose prong of § 5, only reinforces
the necessity of this conclusion and outcome.

The parties agree that the School Board’s proposed
redistricting plan will not have a retrogressive effect.
Resolution of this case thus turns on whether the
School Board can demonstrate by a preponderance of
the evidence that it did not adopt the plan with an
unlawful purpose. The Supreme Court left it to us to
decide whether our “purpose” inquiry is limited to a
search for retrogressive intent, or whether our in-
quiry should extend beyond that search.

The Voting Rights Act was enacted by Congress
“to ‘attac[k] the blight of voting discrimination’
across the Nation.” 117 S. Ct. at 1496-97 (quoting S.
Rep. No. 97-417, 2d Sess., p. 4 (1982) U.S. Code Cong.
& Admin. News 1982 pp. 177, 180; South Carolina v.
Katzenbach, 383 U.S. 301, 308 (1966)). Before imple-
menting a change in “any voting qualification or pre-
requisite to voting, or standard, practice, or proce-
dure with respect to voting”, a jurisdiction must first
obtain either administrative preclearance from the
Attorney General or judicial preclearance from
the District Court for the District of Columbia.
42 U.S.C. 8 1973c. Section 5 of the Act imposes on a
jurisdiction the burden of proving that its proposed
change “does not have the purpose and will not have
the effect of denying or abridging the right to vote on
account of race or color.” 42 U.S.C. § 1973c. It is
well-settled that a plan has an impermissible effect
under 8 5 only if it “would lead to a retrogression in
the position of racial minorities with respect to their
effective exercise of the electoral franchise.” 117 S.
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Ct. at 1497 (quoting Beer v. United States, 425 U.S.
130, 141 (1970)). We must decide whether a plan has an
impermissible purpose under 8 5 only if the jurisdic-
tion intends the plan to “lead to a retrogression”, or if
an impermissible purpose also includes a “nonretro-
gressive, but nevertheless discriminatory purpose”.

The Supreme Court stated that “Congress enacted
8 5, not to maintain the discriminatory status quo, but
to stay ahead of efforts by the most resistant jurisdic-
tions to undermine the Act’s purpose of ‘rid[ding] the
country of racial discrimination.”” 117 S. Ct. at 1509
(Stevens, Souter, JJ., dissenting in part and concur-
ring in part). If we were to deny preclearance under
8 5 only to those new plans enacted specifically with a
retrogressive purpose, however, we would commit
ourselves to granting § 5 preclearance to a “resis-
tant” jurisdiction’s nonretrogressive plan even if the
record demonstrated an intent by that jurisdiction to
perpetuate an historically discriminatory status quo
by diluting minority voting strength.

Since “a new plan enacted with the purpose of un-
constitutionally diluting minority votes is an uncon-
stitutional plan,” 117 S. Ct. at 1505 (Breyer, Gins-
burg, JJ., concurring in part and concurring in the
judgment) (citations omitted), a construction of § 5
that limits its purpose inquiry to a search for
retrogressive intent could require us to preclear
nonretrogressive but nevertheless unconstitutional
voting plans. Such a result is clearly inconsistent
with the purpose of both the Voting Rights Act in
general and § 5 in particular. Along with Justices
Breyer and Ginsburg, I do not “believe that Congress
would have wanted a 8 5 Court (or the Attorney
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General) to approve an unconstitutional plan adopted
with an unconstitutional purpose.” Id. at 1506.

I thus join Justices Breyer, Ginsburg, Stevens, and
Souter in concluding that “the ‘purpose’ inquiry does
extend beyond the search for retrogressive intent.”
Id. at 1505.

V.

The Supreme Court stated that 8§ 2 “evidence of the
dilutive impact of the Board’s redistricting plan” may
be relevant in a 8 5 proceeding to establish a jurisdic-
tion’s “intent to retrogress”. 1Id. at 1501. As stated
above, however, | find that our § 5 purpose inquiry
should extend beyond a search for the jurisdiction’s
intent to retrogress; | will thus assess the relevance
of § 2 evidence to establish not only whether the
School Board acted with an intent to retrogress, but
also whether it acted with the unconstitutional pur-
pose of diluting minority voting strength. Thus, pur-
suant to the Court’s mandate, | believe we must first
consider evidence that would be relevant to the § 2
inquiry on dilutive impact, and second, determine the
relevance of that evidence to our 8 5 purpose inquiry.

Plaintiffs claiming vote dilution under § 2 must
first establish that the racial group “is sufficiently
large and geographically compact to constitute a ma-
jority in a single-member district”. Id. at 1498 (cita-
tions omitted). In this case, the School Board re-
ceived, in addition to the plan presented on September
3, 1992, two other plans demonstrating that “it is
possible to draw majority-black districts in Bossier
Parish which are fully consistent with traditional
districting principles.” Bossier Parish Sch. Bd. v.
Reno, et al., 907 F. Supp. 434, 454 n. 3 (D.D.C. 1995)
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(Kessler, J., concurring in part and dissenting in
part). Furthermore, the School Board has admitted
that it is “obvious that a reasonably compact black-
majority district could be drawn in Bossier City.” Id.
(quoting Stip. 1 36.)

Second, 8§ 2 plaintiffs must establish that the
group is “politically cohesive”. In order “to ascertain
whether minority members constitute a politically
cohesive unit and to determine whether whites vote
sufficiently as a bloc usually to defeat the minority’s
preferred candidates”, the Supreme Court has di-
rected courts to inquire into the existence of racially
polarized voting. Thornburg v. Gingles, 478 U.S. 30,
56 (1986). Here, the Stipulations clearly demonstrate
that Parish is racially polarized. 907 F. Supp. at 454
(citing Stip. 911 181-96). Such racial polarization indi-
cates that blacks in Bossier Parish are a “politically
cohesive” group.

Third, § 2 plaintiffs must establish that the white
majority usually votes as a bloc to defeat the minor-
ity’s preferred candidate. 117 S. Ct. at 1498 (citations
omitted). Parties stipulate, in the record before us,
that no black person has been elected to the Bossier
Parish School Board despite the fact that 20.1% of the
population is black.”® (Stip.qM 153, 5.) Stipulations

5 In his concurrence, Judge Silberman refers to the Plain-
tiff’s request that we take judicial notice that two black indi-
viduals were elected to the School Board since the closing of
the record before the first District Court opinion. It would be
inappropriate in this case to take judicial notice of this fact.
First, the Supreme Court explicitly denied the School Board’s
request to supplement the record in Reno v. Bossier Parish
School Board, et al., 517 U.S. 1154 (1996). Second, the parties
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9191 181-95 discuss racially polarized voting patterns in
Bossier Parish. Analysis of several elections illus-
trated that, in at least two elections, “the black candi-
dates were the choice of the black voters in these
elections, but were not the choice of the white
voters.” (Stip. Y 186; see also Stip. 71 181-95.)

Fourth, plaintiffs claiming 8§ 2 vote dilution “must
also demonstrate that the totality of the circum-
stances supports a finding that the voting scheme is
dilutive.” 117 S. Ct. at 1498 (citing Johnson v. De-
Grandy, 512 U.S. 997, 1011, (1994); Gingles, 478 U.S.
at 50-51). Gingles spells out the typical factors which
may be relevant to a totality analysis of a 8§ 2 claim.
478 U.S. at 44-45. They include:

(1) “[T]he history of voting-related discrimination
in the State or political subdivision”. 1d. at 44. Par-
ties’ Stipulations 1 213-47 discuss the extensive his-
tory of official and voting-related discrimination in
Bossier Parish.

(2) “[T]he extent to which voting in the elections
of the State or political subdivision is racially polar-
ized”. Id. at 44-45. As already noted, the Stipulations
clearly demonstrate that voting in Bossier Parish is
racially polarized. 907 F. Supp. at 454 (citing Stip.
19 181-96).

(3) “[T]he extent to which the State or political
subdivision has used voting practices or procedures
that tend to enhance the opportunity for discrimina-
tion against the minority group”. Gingles, 478 U.S.
at 45. See, e.g., Stip. 71 228-29, which discuss the im-
plementation by the State of Louisiana in 1968 and

specifically agreed in this remand that the record should not be
reopened.
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1971 of voting procedures, including the adoption of
at-large elections and multi-member districts, which
the Attorney General found diluted black voting
strength.

(4) “[T]he exclusion of members of the minority
group from candidate slating processes”. Gingles, 478
U.S. at 45. We have no evidence indicating that black
individuals have been excluded from candidate slating
processes.

(5) “[T]he extent to which minority group mem-
bers bear the effects of past discrimination in areas
such as education, employment, and health, which hin-
der their ability to participate effectively in the politi-
cal process”. Id. at 45. The parties have stipulated
that:

Education, income, housing and employment are
considered standard measures of socioeconomic
status. These factors repeatedly have been found
to translate into political efficacy . . . Black
citizens of Bossier Parish suffer a markedly
lower socioeconomic status than their white
counterparts. This lower socioeconomic status is
traceable to a legacy of racial discrimination af-
fecting Bossier Parish’s black citizens.

(Stip.719 198-99.)

(6) “[T]he use of overt or subtle racial appeals
in political campaigns”. Gingles, 478 U.S. at 45. We
have no evidence demonstrating that racial appeals
have been used in political campaigns.

(7) “[T]he extent to which members of the minor-
ity group have been elected to public office in the
jurisdiction”. 1d. The record before us shows that no
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black candidate has been elected to the Bossier
Parish School Board. (Stip. 153.)

The Gingles Court noted that “there is no require-
ment that any particular number of factors be proved,
or that a majority of them point one way or the
other.” 1d. (quoting S.Rep. at 29, U.S. Code Cong. &
Admin. News 1982, p. 207).

Finally, 8 2 plaintiffs “must also postulate a reason-
able alternative voting practice to serve as the bench-
mark “undiluted” voting practice.” 117 S. Ct. at 1498
(citing Holder v. Hall, 512 U.S. 874, 881 (1994) (plu-
rality opinion)). The School Board has been given
several plans showing that it is possible to draw
majority-black districts in Bossier Parish in a man-
ner consistent with traditional districting principles.
907 F. Supp. at 454.

Having considered “evidence of the dilutive impact
of the Board’s redistricting plan”, 117 S. Ct. at 1503, |
conclude that it overwhelmingly demonstrates the
following: the black voting population in Bossier Par-
ish is sufficiently large and geographically compact
to constitute a majority in at least two single-member
districts; black voters are politically cohesive; the
white majority votes sufficiently often as a bloc to
enable it repeatedly to defeat the blacks’ preferred
candidates; and finally, the totality of the circum-
stances supports a finding that the School Board’s
plan is dilutive.®

It would be impossible to ignore the weight and the
relevance of this § 2 evidence to the School Board’s

6 This conclusion is, of course, only reinforced by the School
Board’'s concession that the “plan did dilute black voting
strength.” (Pl.’s Br. at 21.)
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intent to dilute the voting strength of blacks in
Bossier Parish.

V.

The Supreme Court has also directed us to apply
the framework, articulated in Arlington Heights v.
Metro. Hous. Dev. Corp., et al., 429 U.S. 252 (1977), to
evaluate the School Board’'s purpose in adopting the
Police Jury plan. 117 S. Ct. at 1503.

In Part Il of my initial dissent, | discussed in detail
the Arlington Heights framework and applied it to
this record. See 907 F. Supp. at 453-60 (Kessler, J.,
concurring in part and dissenting in part). Based on
that analysis, | believed then, and for the same rea-
sons still believe now, that:

[T]he only conclusion that can be drawn from the
evidence is that the Bossier School Board acted
with discriminatory purpose. The adopted plan
has a substantial negative impact on the black
citizens of Bossier Parish. The sequence of
events leading up to the decision show conclu-
sively how the School Board excluded the black
community from the redistricting process and
rushed to adopt the Police Jury plan only when
faced with an alternative plan that provided for
black representation. The plan itself ignores and
overrides a number of the School Board’s nor-
mally paramount interests. And the statements
of some School Board members certainly lend
strength to the other evidence . . . We cannot
blind ourselves to the reality of the situation and
the record before us.

Id. at 460 (Kessler, J., concurring in part and dissent-
ing in part).
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The majority has, consistent with the Supreme
Court’s mandate, also applied the Arlington Heights
analysis to the record. It examines each of the Ar-
lington Heights factors, however, only for the purpose
of finding evidence of retrogressive intent. This is
far too limited and narrow an inquiry. Since our § 5
purpose inquiry should, in my opinion, extend beyond
a search for retrogressive intent, so too should our
Arlington Heights analysis.

In its analysis of the impact of the Jury plan’ (the
“important starting point” for assessing discrimina-
tory intent under Arlington Heights), the majority
states that the plan’s failure to respect communities
of interest and the fact that it cuts across attendance
boundaries “might support a finding of retrogressive
intent, if there were any corroborating evidence that
the school board had deliberately attempted to break
up voting blocks before they could be established or
otherwise to divide and conquer the black vote.”
Majority Op. at 6-7 (emphasis added). 1 find nothing in
Arlington Heights nor in the Supreme Court’s opin-
ion in Bossier that supports the imposition of the
additional requirement of “corroborating evidence” of
a jurisdiction’s “deliberate[ ] attempt[ ] to . . . divide
and conquer the black vote” before evidence of dilutive
or disparate impact can be considered relevant to an
Arlington Heights examination of purpose.

In considering the historical background of the
School Board’s decision, the majority found that the
School Board has resisted court-ordered desegrega-

7 Plaintiff concedes that “[t]he impact of the School Board
plan does fall more heavily on blacks than on whites”. (Pl.’s
Br. at 12.)
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tion and failed to comply with the Court’s order in
Lemon v. Bossier Parish Sch. Bd., 240 F. Supp. at 709.
The majority admits the existence of “powerful sup-
port for the proposition that the Bossier Parish
School Board in fact resisted adopting a redistricting
plan that would have created majority black dis-
tricts”, and concluded that “[a]ll of that history
proves in this case, we think, [] a tenacious determi-
nation to maintain the status quo.” What the major-
ity overlooks or ignores is that the status quo which
the School Board is so anxious to maintain is a dis-
criminatory one. Furthermore, the record demon-
strates that the School Board hopes to maintain that
discriminatory status quo by unconstitutionally di-
luting black voting strength. Thus, the majority’s
conclusion (that the School Board acted with an in-
tent to maintain the discriminatory status quo) leads
to denial of preclearance to the Jury plan under the
purpose prong of § 5.

The majority also finds that “[e]vidence in the
record tending to establish that the board departed
from its normal practices establishes rather clearly
that the board did not welcome improvement in the
position of racial minorities with respect to their
effective exercise of the electoral franchise, but is not
evidence of retrogressive intent”. Majority Op. at 8
(citations omitted). Such an “improvement in the
position of racial minorities”, however, is precisely
what is necessary to redress the current discrimina-
tory status quo in Bossier Parish. Limiting their
inquiry to a search for retrogressive intent only
permits my colleagues to all but concede that the
School Board acted with a nonretrogressive but
nevertheless discriminatory intent. They neverthe-
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less grant preclearance under § 5 to the School
Board’'s plan, even though “the purpose part of 8 5
prohibits a plan adopted with the purpose of uncon-
stitutionally diluting minority voting strength,
whether or not the plan is retrogressive in its effect.”
117 S. Ct. at 1506 (Breyer, Ginsburg, JJ., concurring
in part and concurring in the judgment).

V1.

Finally, the Supreme Court directed us to “address
[the Government’s] additional arguments that [the
District Court] erred in refusing to consider evidence
that the Board was in violation of an ongoing injunc-
tion ‘to remedy any remaining vestiges of [a] dual
[school] system’”. 117 S. Ct. at 1503.

My initial dissent considered this evidence and
found it relevant since Arlington Heights states that
“the historical background of the challenged deci-
sion” is properly part of the purpose inquiry. 429
U.S. at 267. Since 1965, the Bossier Parish School
Board has been the defendant in Lemon v. Bossier
Parish School Board, Civ.Act. No. 10,687 (W.D. La.,
filed Dec. 2, 1964). My dissent noted that, “[t]o this
day, the School Board remains under direct federal
court order to remedy any remaining vestiges of
segregation in its schools”, and discussed the Board’s
dismantling of a Biracial Committee “in direct viola-
tion of a federal court order”. Id. at 456. Ultimately,
I found that “this history reveals an insidious pattern
which cannot be ignored, and must inform our deci-
sion today . . . [T]he Bossier Parish School Board’s
actions effectively eliminate the black community
from the political process.” Id.
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I thus again conclude that the School Board’s deci-
sion to adopt the Police Jury redistricting plan was
motivated by a discriminatory, if not necessarily
retrogressive, purpose. The evidence overwhelm-
ingly indicates that the Bossier Parish School Board
is one of those “most resistant jurisdictions” whose
efforts Congress sought to combat when it enacted § 5
of the Voting Rights Act.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Civ.A. No. 94-1495 (LHS (USCA), GK, JR)

BossIER PARISH ScHOOL BOARD, PLAINTIFF

V.

JANET RENO, ATTORNEY GENERAL, DEFENDANT,
GEORGE PRICE, ET AL., INTERVENOR-DEFENDANTS

[Filed: May 1, 1998]
ORDER

For the reasons set forth in the opinion issued

today by this three-judge court, it is this 1st day of
May, 1998,

ORDERED that plaintiff Bossier Parish School
Board is given pre-clearance for its election plan
adopted on October 1, 1992, and that it shall have a
declaratory judgment to that effect.

/s/ JAMES ROBERTSON
JAMES ROBERTSON
United States District

Judge for the Court
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APPENDIX B

Inthe Supreme Courtof the United States

OcToBER TERM, 1996

Nos. 95-1455, 95-1508

JANET RENO, ATTORNEY GENERAL, APPELLANT
V.
BossIiER PARISH ScHooL BOARD, ET AL.
GEORGE PRICE, ET AL., APPELLANTS

V.

BossiER PARISH ScHooL BOARD, ET AL.

[Argued: Dec. 9, 1996
Decided May 12, 1997%]

Justice O’CoNNoR delivered the opinion of the
Court.

Today we clarify the relationship between § 2 and
8 5 of the Voting Rights Act of 1965, 79 Stat. 437, 439,
as amended, 42 U.S.C. 88 1973, 1973c. Specifically, we

* Together with No. 95-1508, Price et al. v. Bossier Parish
School Board et al., also on appeal from the same court.
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decide two questions: (i) whether preclearance must
be denied under § 5 whenever a covered jurisdiction’s
new voting “standard, practice, or procedure” violates
8 2; and (ii) whether evidence that a new “standard,
practice, or procedure” has a dilutive impact is always
irrelevant to the inquiry whether the covered juris-
diction acted with *“the purpose . . . of denying or
abridging the right to vote on account of race or
color” under 8 5. We answer both in the negative.

Appellee Bossier Parish School Board (Board) is
a jurisdiction subject to the preclearance require-
ments of § 5 of the Voting Rights Act of 1965, 42
U.S.C. § 1973c, and must therefore obtain the approval
of either the United States Attorney General or
the United States District Court for the District of
Columbia before implementing any changes to a vot-
ing “qualification, prerequisite, standard, practice, or
procedure.” The Board has 12 members who are
elected from single-member districts by majority vote
to serve 4-year terms. When the 1990 census revealed
wide population disparities among its districts, see
App. to Juris. Statement 93a (Stipulations of Fact and
Law 9§ 82), the Board decided to redraw the districts
to equalize the population distribution.

During this process, the Board considered two
redistricting plans. It considered, and initially re-
jected, the redistricting plan that had been recently
adopted by the Bossier Parish Police Jury, the
parish’s primary governing body (the Jury plan), to
govern its own elections. Just months before, the
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Attorney General had precleared the Jury plan, which
also contained 12 districts. Id. at 88a (Stipulations,
9 68). None of the 12 districts in the Board’s existing
plan or in the Jury plan contained a majority of black
residents. Id. at 93a (Stipulations, § 82) (under 1990
population statistics in the Board’s existing districts,
the three districts with highest black concentrations
contain 46.63%, 43.79%, and 30.13% black residents,
respectively); id. at 85a (Stipulations, Y 59) (popula-
tion statistics for Jury plan, with none of the plan’s 12
districts containing a black majority). Because the
Board’s adoption of the Jury plan would have main-
tained the status quo regarding the number of
black-majority districts, the parties stipulated
that the Jury plan was not “retrogressive.” 1Id. at
141a (Stipulations, T 252) (“The . . . plan is not
retrogressive to minority voting strength compared
to the existing benchmark plan . . .”). Appellant
George Price, president of the local chapter of the
NAACP, presented the Board with a second option—a
plan that created two districts each containing not
only a majority of black residents, but a majority of
voting-age black residents. Id. at 98a (Stipulations,
9 98). Over vocal opposition from local residents,
black and white alike, the Board voted to adopt the
Jury plan as its own, reasoning that the Jury plan
would almost certainly be precleared again and that
the NAACP plan would require the Board to split 46
electoral precincts.

But the Board’s hopes for rapid preclearance
were dashed when the Attorney General interposed
a formal objection to the Board’'s plan on the basis
of “new information” not available when the Justice
Department had precleared the plan for the Police
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Jury—namely, the NAACP’s plan, which demon-
strated that “black residents are sufficiently numer-
ous and geographically compact so as to constitute a
majority in two single-member districts.” Id. at
155a-156a (Attorney General’s August 30, 1993, objec-
tion letter). The objection letter asserted that the
Board’s plan violated § 2 of the Act, 42 U.S.C. § 1973,
because it “unnecessarily limit[ed] the oppor-
tunity for minority voters to elect their candidates of
choice,” id. at 156a, as compared to the new alterna-
tive. Relying on 28 C.F.R. 8 51.55(b)(2) (1996), which
provides that the Attorney General shall withhold
preclearance where “necessary to prevent a clear
violation of amended Section 2 [42 U.S.C. § 1973],” the
Attorney General concluded that the Board’s re-
districting plan warranted a denial of preclearance
under 8 5. App. to Juris. Statement 157a. The Attor-
ney General declined to reconsider the decision. Ibid.

The Board then filed this action seeking pre-
clearance under 8 5 in the District Court for the
District of Columbia. Appellant Price and others
intervened as defendants. The three-judge panel
granted the Board’s request for preclearance, over
the dissent of one judge. 907 F. Supp. 434, 437 (D.D.C.
1995). The District Court squarely rejected the
appellants’ contention that a voting change’s alleged
failure to satisfy § 2 constituted an independent
reason to deny preclearance under § 5: “We hold, as
has every court that has considered the question, that
a political subdivision that does not violate either the
‘effect’ or the ‘purpose’ prong of section 5 cannot be
denied preclearance because of an alleged section 2
violation.” Id. at 440-441. Given this holding, the
District Court quite properly expressed no opinion on
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whether the Jury plan in fact violated § 2, and its
refusal to reach out and decide the issue in dicta
does not require us, as Justice STEVENS insists, to
“assume that the record discloses a ‘clear violation’ of
8 2.” See post, at 1507-1508 (opinion dissenting in part
and concurring in part). That issue has yet to be
decided by any court. The District Court did, how-
ever, reject appellants’ related argument that a court
“must still consider evidence of a section 2 violation
as evidence of discriminatory purpose under section
5.7 1d. at 445. We noted probable jurisdiction on June
3,1996. 517 U.S. __ ,116S. Ct. 1874, 135 L.Ed.2d 171.

The Voting Rights Act of 1965 (Act), 42 U.S.C.
§ 1973 et seq., was enacted by Congress in 1964 to
“attac[k] the blight of voting discrimination” across
the Nation. S. Rep. No. 97-417, 2d Sess., p. 4 (1982)
U.S. Code Cong. & Admin. News 1982 pp. 177, 180;
South Carolina v. Katzenbach, 383 U.S. 301, 308, 86
S. Ct. 803, 808, 15 L.Ed.2d 769 (1966). Two of the weap-
ons in the Federal Government’s formidable arsenal
are § 5 and § 2 of the Act. Although we have con-
sistently understood these sections to combat dif-
ferent evils and, accordingly, to impose very dif-
ferent duties upon the States, see Holder v. Hall, 512
U.S. 874, 883, 114 S. Ct. 2581, 2587, 129 L.Ed.2d 687,
(1994) (plurality opinion) (noting how the two sections
“differ in structure, purpose, and application”), appel-
lants nevertheless ask us to hold that a violation of § 2
is an independent reason to deny preclearance under
8 5. Unlike Justice STEVENS, post, at 1509-1510, and n.
5 (opinion dissenting in part and concurring in part),
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we entertain little doubt that the Department of
Justice or other litigants would “routinely” attempt
to avail themselves of this new reason for denying
preclearance, so that recognizing 8 2 violations as a
basis for denying 8§ 5 preclearance would inevitably
make compliance with 8 5 contingent upon compliance
with § 2. Doing so would, for all intents and purposes,
replace the standards for 8 5 with those for § 2.
Because this would contradict our longstanding
interpretation of these two sections of the Act, we
reject appellants’ position.

Section 5, 42 U.S.C. § 1973c, was enacted as

“a response to a common practice in some jurisdic-
tions of staying one step ahead of the federal
courts by passing new discriminatory voting laws
as soon as the old ones had been struck down. . . .
Congress therefore decided, as the Supreme Court
held it could, ‘to shift the advantage of time and
inertia from the perpetrators of the evil to its
victim,” by ‘freezing election procedures in the
covered areas unless the changes can be shown to
be nondiscriminatory.”” Beer v. United States,
425 U.S. 130, 140, 96 S. Ct. 1357, 1363, 47 L.Ed.2d
629 (1976) (quoting H.R. Rep. No. 94-196, pp. 57-58
(1970)).

In light of this limited purpose, 8 5 applies only to
certain States and their political subdivisions. Such a
covered jurisdiction may not implement any change
in a voting “qualification, prerequisite, standard,
practice, or procedure” unless it first obtains either
administrative preclearance of that change from the
Attorney General or judicial preclearance from the
District Court for the District of Columbia. 42
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U.S.C. § 1973c. To obtain judicial preclearance, the
jurisdiction bears the burden of proving that the
change “does not have the purpose and will not have
the effect of denying or abridging the right to vote on
account of race or color.” 1Ibid.; City of Rome v.
United States, 446 U.S. 156, 183, n. 18, 100 S. Ct. 1548,
1565, n. 18, 64 L.Ed.2d 119 (1980) (covered jurisdic-
tion bears burden of proof). Because 8§ 5 focuses on
“freez[ing] election procedures,” a plan has an
impermissible “effect” under § 5 only if it “would lead
to a retrogression in the position of racial minorities
with respect to their effective exercise of the elec-
toral franchise.” Beer, supra, at 141, 96 S. Ct. at 1364.

Retrogression, by  definition, requires a
comparison of a jurisdiction’s new voting plan with its
existing plan. See Holder, supra, at 883, 114 S. Ct. at
2587 (plurality opinion) (“Under 8§ 5, then, the
proposed voting practice is measured against the
existing voting practice to determine whether
retrogression would result from the proposed
change”). It also necessarily implies that the
jurisdiction’s existing plan is the benchmark against
which the “effect” of voting changes is measured. In
Beer, for example, we concluded that the city of New
Orleans’ reapportionment of its council districts,
which created one district with a majority of
voting-age blacks where before there had been none,
had no discriminatory “effect.” 425 U.S. at 141-142, 96
S. Ct. at 1364 (“It is thus apparent that a legislative
reapportionment that enhances the position of racial
minorities with respect to their effective exercise of
the electoral franchise can hardly have the ‘effect’ of
diluting or abridging the right to vote on account of
race within the meaning of 8§ 5”). Likewise, in City of
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Lockhart v. United States, 460 U.S. 125, 103 S. Ct.
998, 74 L.Ed.2d 863 (1983), we found that the city’s new
charter had no retrogressive “effect” even though it
maintained the city’s prior practice of electing its
council members at-large from numbered posts, and
instituted a new practice of electing two of the city’s
four council members every year (instead of electing
all the council members every two years). While each
practice could “have a discriminatory effect under
some circumstances,” id. at 135, 103 S. Ct. at 1004, the
fact remained that “[s]ince the new plan did not
increase the degree of discrimination against [the
city’s Mexican-American population], it was en-
titled to 8 5 preclearance [because it was not retro-
gressive],” id. at 134, 103 S. Ct. at 1004 (emphasis
added).

Section 2, on the other hand, was designed as a
means of eradicating voting practices that “minimize
or cancel out the voting strength and political effec-
tiveness of minority groups,” S. Rep. No. 97-417,
supra, at 28, U.S. Code Cong. & Admin. News 1982 pp.
177, 205. Under this broader mandate, § 2 bars all
States and their political subdivisions from main-
taining any voting “standard, practice, or procedure”
that “results in a denial or abridgement of the right

. to vote on account of race or color.” 42 U.S.C.
8 1973(a). A voting practice is impermissibly dilutive
within the meaning of § 2

“if, based on the totality of the circumstances, it is
shown that the political processes leading to
nomination or election in the State or political
subdivision are not equally open to participation
by [members of a class defined by race or color] in
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that its members have less opportunity than other
members of the electorate to participate in the
political process and to elect representatives of
their choice.” 42 U.S.C. § 1973(b).

A plaintiff claiming vote dilution under § 2 must
initially establish that: (i) “[the racial group] is
sufficiently large and geographically compact to
constitute a majority in a single-member district”;
(if) the group is “politically cohesive”; and (iii) “the
white majority votes sufficiently as a bloc to enable it
. . . usually to defeat the minority’s preferred candi-
date.” Thornburg v. Gingles, 478 U.S. 30, 50-51, 106 S.
Ct. 2752, 2766-2767, 92 L.Ed.2d 25 (1986); Growe V.
Emison, 507 U.S. 25, 40, 113 S. Ct. 1075, 1084, 122
L.Ed.2d 388 (1993). The plaintiff must also demon-
strate that the totality of the circumstances supports
a finding that the voting scheme is dilutive. Johnson
v. DeGrandy, 512 U.S. 997, 1011, 114 S. Ct. 2647, 2657,
129 L.Ed.2d 775 (1994); see Gingles, supra, at 44-45,
106 S. Ct. at 2762-2764 (listing factors to be con-
sidered by a court in assessing the totality of the cir-
cumstances). Because the very concept of vote
dilution implies—and, indeed, necessitates—the
existence of an “undiluted” practice against which
the fact of dilution may be measured, a § 2 plaintiff
must also postulate a reasonable alternative voting
practice to serve as the benchmark “undiluted” voting
practice. Holder v. Hall, 512 U.S. at 881, 114 S. Ct. at
2586 (plurality opinion); id. at 950-951, 114 S. Ct. at
2621-2622 (Blackmun, J., dissenting).

Appellants contend that preclearance must be
denied under 8 5 whenever a covered jurisdiction’s
redistricting plan violates § 2. The upshot of this
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position is to shift the focus of § 5 from nonretro-
gression to vote dilution, and to change the 8 5
benchmark from a jurisdiction’s existing plan to a
hypothetical, undiluted plan.

But § 5, we have held, is designed to combat only
those effects that are retrogressive. See supra, at
1496-1497. To adopt appellants’ position, we would
have to call into question more than 20 years of pre-
cedent interpreting 8 5. See, e.g., Beer, supra; City of
Lockhart, supra. This we decline to do. Section 5
already imposes upon a covered jurisdiction the
difficult burden of proving the absence of discrimina-
tory purpose and effect. See, e.g., Elkins v. United
States, 364 U.S. 206, 218, 80 S. Ct. 1437, 1445, 4 L.Ed.2d
1669 (1960) (“[A]s a practical matter it is never easy
to prove a negative”). To require a jurisdiction to
litigate whether its proposed redistricting plan also
has a dilutive “result” before it can implement that
plan—even if the Attorney General bears the burden
of proving that “result”—is to increase further the
serious federalism costs already implicated by § 5.
See Miller v. Johnson, 515 U.S. 900, —, 115 S. Ct.
2475, 2493, 132 L.Ed.2d 762 (1995) (noting the
“federalism costs exacted by § 5 preclearance”).

Appellants nevertheless contend that we should
adopt their reading of 8 5 because it is supported
by our decision in Beer, by the Attorney General’s
regulations, and by considerations of public policy. In
Beer, we held that § 5 prohibited only retrogressive
effects and further observed that “an ameliorative
new legislative apportionment cannot violate 8§ 5 un-
less the new apportionment itself so discriminates on
the basis of race or color as to violate the Con-
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stitution.” 425 U.S. at 141, 96 S. Ct. at 1364. Al-
though there had been no allegation that the re-
districting plan in Beer “so . . . discriminate[d] on
the basis of race or color as to be unconstitutional,”
we cited in dicta a few cases to illustrate when a re-
districting plan might be found to be constitutionally
offensive. Id. at 142, n. 14, 96 S. Ct. at 1364, n. 14.
Among them was our decision in White v. Regester,
412 U.S. 755, 93 S. Ct. 2332, 37 L.Ed.2d 314 (1973),
in which we sustained a vote dilution challenge,
brought under the Equal Protection Clause, to the
use of multimember election districts in two Texas
counties. Ibid. Appellants argue that “[b]ecause vote
dilution standards under the Constitution and Section
2 were generally coextensive at the time Beer was
decided, Beer’s discussion meant that practices
that violated Section 2 would not be entitled to pre-
clearance under Section 5.” Brief for Federal Appel-
lant 36-37.

Even assuming, arguendo, that appellants’ argu-
ment had some support in 1976, it is no longer valid
today because the applicable statutory and con-
stitutional standards have changed. Since 1980, a
plaintiff bringing a constitutional vote dilution chal-
lenge, whether under the Fourteenth or Fifteenth
Amendment, has been required to establish that the
state or political subdivision acted with a discrimina-
tory purpose. See City of Mobile v. Bolden, 446
U.S. 55, 62, 100 S. Ct. 1490, 1497, 64 L.Ed.2d 47 (1980)
(plurality opinion) (“Our decisions . . . have made
clear that action by a State that is racially neutral on
its face violates the Fifteenth Amendment only if
motivated by a discriminatory purpose”); id. at 66, 100
S. Ct. at 1499 (“[O]nly if there is purposeful dis-
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crimination can there be a violation of the Equal
Protection Clause of the Fourteenth Amendment”);
see also Arlington Heights v. Metropolitan Housing
Development Corp., 429 U.S. 252, 265, 97 S. Ct. 555,
563, 50 L.Ed.2d 450 (1977) (“Proof of racially dis-
criminatory intent or purpose is required to show a
violation of the Equal Protection Clause”). When
Congress amended 8§ 2 in 1982, it clearly expressed
its desire that § 2 not have an intent component,
see S. Rep. No. 97-417, at 2, U.S. Code Cong. & Admin.
News 1982 pp. 177, 178 (“Th[e 1982] amendment is
designed to make clear that proof of discriminatory
intent is not required to establish a violation of
Section 2”). Because now the Constitution requires a
showing of intent that 8 2 does not, a violation of § 2 is
no longer a fortiori a violation of the Constitution.
Congress itself has acknowledged this fact. See id. at
39 (“The Voting Rights Act is the best example of
Congress’ power to enact implementing legislation
that goes beyond the direct prohibitions of the Con-
stitution itself”).

Justice STEVENS argues that the subsequent diver-
gence of constitutional and statutory standards is of
no moment because, in his view, we “did not [in Beer]
purport to distinguish between challenges brought
under the Constitution and those brought under the
[Voting Rights] statute.” Post, at 1510 (opinion dis-
senting in part and concurring in part). Our citation
to White, he posits, incorporated White's standard
into our exception for nonretrogressive apportion-
ments that violate § 5, whether or not that standard
continued to coincide with the constitutional stan-
dard. In essence, Justice STEVENS reads Beer as
creating an exception for nonretrogressive appor-
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tionments that so discriminate on the basis of race or
color as to violate any federal law that happens to
coincide with what would have amounted to a
constitutional violation in 1976. But this reading
flatly contradicts the plain language of the exception
we recognized, which applies solely to apportionments
that “so discriminat[e] on the basis of race or color as
to violate the Constitution.” Beer, supra, at 141, 96
S. Ct. at 1364 (emphasis added). We cited White, not
for itself, but because it embodied the current con-
stitutional standard for a violation of the Equal Pro-
tection Clause. See also id. at 142, n. 14, 96 S. Ct. at
1364, n. 14 (noting that New Orleans’ plan did “not
remotely approach a violation of the constitutional
standards enunciated in” White and other cited cases)
(emphasis added). When White ceased to represent
the current understanding of the Constitution, a
violation of its standard—even though that standard
was later incorporated in § 2—no longer constituted
grounds for denial of preclearance under Beer.

Appellants’ next claim is that we must defer to the
Attorney General’s regulations interpreting the Act,
one of which states:

“In those instances in which the Attorney General
concludes that, as proposed, the submitted change
is free of discriminatory purpose and retro-
gressive effect, but also concludes that a bar to
implementation of the change is necessary to
prevent a clear violation of amended Section 2, the
Attorney General shall withhold Section 5 pre-
clearance.” 28 C.F.R. § 51.55(b)(2) (1996).
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Although we normally accord the Attorney General’s
construction of the Voting Rights Act great defer-
ence, “we only do so if Congress has not expressed its
intent with respect to the question, and then only
if the administrative interpretation is reasonable.”
Presley v. Etowah County Comm’n, 502 U.S. 491,
508, 112 S. Ct. 820, 831, 117 L.Ed.2d 51 (1992). Given
our longstanding interpretation of 8 5, see supra,
at 1496-1498, 1498-1500, which Congress has declined
to alter by amending the language of § 5, Arkansas
Best Corp. v. Commissioner, 485 U.S. 212, 222, n. 7,
108 S. Ct. 971, 977, n. 7, 99 L.Ed.2d 183 (1988) (placing
some weight on Congress’ failure to express disfavor
with our 25-year interpretation of a tax statute), we
believe Congress has made it sufficiently clear that a
violation of § 2 is not grounds in and of itself for
denying preclearance under 8§ 5. That there may be
some suggestion to the contrary in the Senate Report
to the 1982 Voting Rights Act amendments, S. Rep.
No. 97-417, supra, at 12, n. 31, U.S. Code Cong. &
Admin. News 1982 pp. 177, 189, does not change our
view. With those amendments, Congress, among
other things, renewed § 5 but did so without changing
its applicable standard. We doubt that Congress
would depart from the settled interpretation of § 5 and
impose a demonstrably greater burden on the
jurisdictions covered by § 5, see supra, at 1498, by
dropping a footnote in a Senate Report instead of
amending the statute itself. See Pierce v. Under-
wood, 487 U.S. 552, 567, 108 S. Ct. 2541, 2551, 101
L.Ed.2d 490 (1988) (“Quite obviously, reenacting pre-
cisely the same language would be a strange way to
make a change”). See also City of Lockhart, 460 U.S.
125,103 S. Ct. 998, 74 L.Ed.2d 863 (1983) (reaching its
holding over Justice Marshall’s dissent, which raised
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the argument now advanced by appellants regarding
this passage in the Senate Report).

Nor does the portion of the House Report cited by
Justice STEVENS unambiguously call for the incor-
poration of § 2 into § 5. That portion of the Report
states

“many voting and election practices currently in
effect are outside the scope of [8 5] . . . because
they were in existence before 1965. ... Under the
Voting Rights Act, whether a discriminatory
practice or procedure is of recent origin affects
only the mechanism that triggers relief, i.e.,
litigation [under § 2] or preclearance [under 8§ 5].”
H.R. Rep. No. 97-227, p. 28 (1981).

The obvious thrust of this passage is to establish that
pre-1965 discriminatory practices are not free from
scrutiny under the Voting Rights Act just because
they need not be precleared under § 5. Such practices
might still violate § 2. But to say that pre-1965
practices can be reached solely by § 2 is not to say
that all post-1965 changes that might violate § 2 may
be reached by both § 2 and § 5 or that “the substantive
standards for § 2 and 8§ 5 [are] the same,” see post, at
1511 (opinion dissenting in part and concurring in
part). Our ultimate conclusion is also not undercut
by statements found in the “postenactment legislative
record,” see post, at 1511, n. 9, given that “the views of
a subsequent Congress form a hazardous basis for
inferring the intent of an earlier one.” United States
v. Price, 361 U.S. 304, 313, 80 S. Ct. 326, 332, 4 L.Ed.2d
334 (1960). We therefore decline to give these sources
controlling weight.
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Appellants’ final appeal is to notions of public
policy. They assert that if the district court or
Attorney General examined whether a covered juris-
diction’s redistricting plan violates § 2 at the same
time it ruled on preclearance under § 5, there would
be no need for two separate actions and judicial re-
sources would be conserved. Appellants are undoubt-
edly correct that adopting their interpretation of § 5
would serve judicial economy in those cases where a
8§ 2 challenge follows a § 5 proceeding. But this does
not always happen, and the burden on judicial re-
sources might actually increase if appellants’ position
prevailed because § 2 litigation would effectively be
incorporated into every § 5 proceeding.

Appellants lastly argue that preclearance is an
equitable remedy, obtained through a declaratory
judgment action in the district court, see 42 U.S.C.
§ 1973c, or through the exercise of the Attorney
General’s discretion, see 28 C.F.R. § 51.52(a) (1996). A
finding that a redistricting plan violates § 2 of the
Act, they contend, is an equitable “defense,” on the
basis of which a decisionmaker should, in the exercise
of its equitable discretion, be free to deny pre-
clearance. This argument, however, is an attempt to
obtain through equity that which the law—i.e., the
settled interpretation of 8 5—forbids. Because “it is
well established that ‘[c]ourts of equity can no more
disregard statutory and constitutional requirements
and provisions than can courts of law,” INS v.
Pangilinan, 486 U.S. 875, 883, 108 S. Ct. 2210, 2216,
100 L.Ed.2d 882 (1988) (citing Hedges v. Dixon
County, 150 U.S. 182, 192, 14 S. Ct. 71, 74-75, 37 L.Ed.
1044 (1893)), this argument must fail.
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Of course, the Attorney General or a private plain-
tiff remains free to initiate a § 2 proceeding if either
believes that a jurisdiction’s newly enacted voting
“qualification, prerequisite, standard, practice, or
procedure” may violate that section. All we hold
today is that preclearance under 8 5 may not be denied
on that basis alone.

Appellants next contend that evidence showing that
a jurisdiction’s redistricting plan dilutes the voting
power of minorities, see supra, at 1498, is at least
relevant in a 8 5 proceeding because it tends to
prove that the jurisdiction enacted its plan with a
discriminatory “purpose.” The district court, rea-
soning that “[t]he line [between § 2 and § 5] cannot be
blurred by allowing a defendant to do indirectly what
it cannot do directly,” 907 F. Supp. at 445, rejected
this argument and held that it “will not permit
section 2 evidence to prove discriminatory purpose
under section 5.” Ibid. Because we hold that some of
this “§ 2 evidence” may be relevant to establish a
jurisdiction’s “intent to retrogress” and cannot say
with confidence that the district court considered the
evidence proffered to show that the Board's re-
apportionment plan was dilutive, we vacate this aspect
of the district court’s holding and remand. In light of
this conclusion, we leave open for another day the
guestion whether the 8 5 purpose inquiry ever ex-
tends beyond the search for retrogressive intent. See
Kentucky Dept. of Corrections v. Thompson, 490 U.S.
454, 465, n. 5, 109 S. Ct. 1904, 1911, n. 5, 104 L..Ed.2d 506
(1989) (declining to decide an issue that “is not neces-
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sary to our decision”). Reserving this question is
particularly appropriate when, as in this case, it was
not squarely addressed by the decision below or in the
parties’ briefs on appeal. See Brief for Federal
Appellant 23; Brief for Appellant Price et. al. 31-33,
34-35; Brief for Appellee 42-43. But in doing so, we do
not, contrary to Justice STEVENS' view, see post, at
1508 (opinion dissenting in part and concurring in
part), necessarily assume that the Board enacted the
Jury plan with some non-retrogressive, but neverthe-
less discriminatory, “purpose.” The existence of
such a purpose, and its relevance to § 5, are issues to
be decided on remand.

Although 8§ 5 warrants a denial of preclearance if
a covered jurisdiction’s voting change “ha[s] the
purpose [or] . . . the effect of denying or abridging
the right to vote on account of race or color,” 42
U.S.C. 8§ 1973c, we have consistently interpreted this
language in light of the purpose underlying § 5—“to
insure that no voting-procedure changes would be
made that would lead to a retrogression in the posi-
tion of racial minorities.” Beer, 425 U.S. at 141, 96 S.
Ct. at 1364. Accordingly, we have adhered to the view
that the only “effect” that violates § 5 is a retro-
gressive one. Beer, 425 U.S. at 141, 96 S. Ct. at
1363-1364; City of Lockhart, 460 U.S. at 134, 103 S. Ct.
at 1004.

Evidence is “relevant” if it has “any tendency to
make the existence of any fact that is of consequence
to the determination of the action more probable or
less probable than it would be without the evidence.”
Fed. Rule Evid. 401. As we observed in Arlington
Heights, 429 U.S. at 266, 97 S. Ct. at 563-564, the im-
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pact of an official action is often probative of why the
action was taken in the first place since people
usually intend the natural consequences of their
actions. Thus, a jurisdiction that enacts a plan
having a dilutive impact is more likely to have acted
with a discriminatory intent to dilute minority voting
strength than a jurisdiction whose plan has no such
impact. A jurisdiction that acts with an intent to
dilute minority voting strength is more likely to act
with an intent to worsen the position of minority
voters—i.e., an intent to retrogress—than a juris-
diction acting with no intent to dilute. The fact that a
plan has a dilutive impact therefore makes it “more
probable” that the jurisdiction adopting that plan
acted with an intent to retrogress than “it would be
without the evidence.” To be sure, the link between
dilutive impact and intent to retrogress is far
from direct, but “the basic standard of relevance

is a liberal one,” Daubert v. Merrell Dow Pharma-
ceuticals, Inc., 509 U.S. 579, 587, 113 S. Ct. 2786, 2794,
125 L.Ed.2d 469 (1993), and one we think is met here.

That evidence of a plan’s dilutive impact may be
relevant to the § 5 purpose inquiry does not, of course,
mean that such evidence is dispositive of that inquiry.
In fact, we have previously observed that a juris-
diction’s single decision to choose a redistricting plan
that has a dilutive impact does not, without more,
suffice to establish that the jurisdiction acted with a
discriminatory purpose. Shaw v. Hunt, 517 U.S.
——, ——,Nn. 6,116 S. Ct. 1894, 1904, n. 6, 135 L.Ed.2d
207 (1996) (“[W]e doubt that a showing of dis-
criminatory effect under 8 2, alone, could support a
claim of discriminatory purpose under § 5”). This is
true whether the jurisdiction chose the more dilutive
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plan because it better comported with its traditional
districting principles, see Miller v. Johnson, 515 U.S.
at ——, 115 S. Ct. at 2491-2492 (rejecting argument
that a jurisdiction’s failure to adopt the plan with the
greatest possible number of majority black districts
establishes that it acted with a discriminatory

purpose); Shaw, supra, at — - ——, 116 S. Ct. at
1903-1904 (same), or if it chose the plan for no reason
at all. Indeed, if a plan’s dilutive impact were

dispositive, we would effectively incorporate § 2 into
8 5, which is a result we find unsatisfactory no matter
how it is packaged. See Part 11, supra.

As our discussion illustrates, assessing a juris-
diction’s motivation in enacting voting changes is a
complex task requiring a “sensitive inquiry into such
circumstantial and direct evidence as may be
available.” Arlington Heights, 429 U.S. at 266, 97 S.
Ct. at 564. In conducting this inquiry, courts
should look to our decision in Arlington Heights for
guidance. There, we set forth a framework for
analyzing “whether invidious discriminatory purpose
was a motivating factor” in a government body’s
decisionmaking. Ibid. In addition to serving as the
framework for examining discriminatory purpose in
cases brought under the Equal Protection Clause for
over two decades, see, e.g.,, Shaw v. Reno, 509 U.S.
630, 644, 113 S. Ct. 2816, 2825, 125 L.Ed.2d 511 (1993)
(citing Arlington Heights standard in context of
Equal Protection Clause challenge to racial gerry-
mander of districts); Rogers v. Lodge, 458 U.S.
613, 618, 102 S. Ct. 3272, 3276, 73 L.Ed.2d 1012 (1982)
(evaluating vote dilution claim under Equal Pro-
tection Clause using Arlington Heights test); Mobile,
446 U.S. at 70-74, 100 S. Ct. at 1501-1503 (same), the
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Arlington Heights framework has also been used, at
least in part, to evaluate purpose in our previous 8 5
cases. See Pleasant Grove, 479 U.S. at 469-470, 107 S.
Ct. at 798-799 (considering city’s history in reject-
ing annexation of black neighborhoods and its depar-
ture from normal procedures when calculating costs
of annexation alternatives); see also Busbee v. Smith,
549 F. Supp. 494, 516-517 (D.D.C. 1982), summarily
aff’'d, 459 U.S. 1166, 103 S. Ct. 809, 74 L.Ed.2d 1010
(1983) (referring to Arlington Heights test); Port
Arthur v. United States, 517 F. Supp. 987, 1019, aff'd,
459 U.S. 159, 103 S. Ct. 530, 74 L.Ed.2d 334 (1982)
(same).

The “important starting point” for assessing dis-
criminatory intent under Arlington Heights is “the
impact of the official action whether it ‘bears more
heavily on one race than another.”” 429 U.S. at 266,
97 S. Ct. at 564 (citing Washington v. Davis, 426 U.S.
229, 242, 96 S. Ct. 2040, 2048-2049, 48 L.Ed.2d 597
(1976)). In a 8 5 case, “impact” might include a plan’s
retrogressive effect and, for the reasons discussed
above, its dilutive impact. Other considerations rele-
vant to the purpose inquiry include, among other
things, “the historical background of the [juris-
diction’s] decision”; “[t]he specific sequence of events
leading up to the challenged decision”; “[d]epartures
from the normal procedural sequence”; and “[t]he
legislative or administrative history, especially
[any] contemporary statements by members of the
decisionmaking body.” Id. at 268, 97 S. Ct. at 565.

We are unable to determine from the District
Court’s opinion in this case whether it deemed irrele-
vant all evidence of the dilutive impact of the re-
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districting plan adopted by the Board. At one point,
the District Court correctly stated that “the adoption
of one nonretrogressive plan rather than another
nonretrogressive plan that contains more majority-
black districts cannot by itself give rise to the in-
ference of discriminatory intent.” 907 F. Supp., at 450
(emphasis added). This passage implies that the
District Court believed that the existence of less
dilutive options was at least relevant to, though not
dispositive of, its purpose inquiry. While this lan-
guage is consistent with our holding today, see supra,
at 1501-1502, the District Court also declared that
“we will not permit section 2 evidence to prove
discriminatory purpose under section 5.” Ibid. With
this statement, the District Court appears to endorse
the notion that evidence of dilutive impact is
irrelevant even to an inquiry into retrogressive in-
tent, a notion we reject. See supra, at 1501-1502.

The Board contends that the District Court actu-
ally “presumed that white majority districts had [a
dilutive] effect,” Brief for Appellee 35, and “cut
directly to the dispositive question ‘started’ by the
existence of [a dilutive] impact: did the Board have
‘legitimate, nondiscriminatory motives’ for adopting
its plan[?]” 1d. at 33. Even if the Board were correct,
the District Court gave no indication that it was
assuming the plan’s dilutive effect, and we hesitate to
attribute to the District Court a rationale it might
not have employed. Because we are not satisfied that
the District Court considered evidence of the dilutive
impact of the Board’s redistricting plan, we vacate
this aspect of the District Court’s opinion. The
District Court will have the opportunity to apply the
Arlington Heights test on remand as well as to
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address appellants’ additional arguments that it erred
in refusing to consider evidence that the Board was in
violation of an ongoing injunction “to ‘remedy any
remaining vestiges of [a] dual [school] system’,” 907
F. Supp., at 449, n. 18.

* * * * *

The judgment of the District Court is vacated and
the case is remanded for further proceedings con-
sistent with this decision.

It is so ordered.
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Justice THOMAS, concurring.

Although | continue to adhere to the views | ex-
pressed in Holder v. Hall, 512 U.S. 874, 891, 114 S. Ct.
2581, 2591, 129 L.Ed.2d 687 (1994) (opinion con-
curring in judgment), 1 join today’s opinion because it
is consistent with our vote dilution precedents. |
fully anticipate, however, that as a result of today’s
holding, all of the problems we have experienced in § 2
vote dilution cases will now be replicated and, indeed,
exacerbated in the § 5 retrogression inquiry.

I have trouble, for example, imagining a reap-
portionment change that could not be deemed “retro-
gressive” under our vote dilution jurisprudence by a
court inclined to find it so. We have held that a
reapportionment plan that “enhances the position of
racial minorities” by increasing the number of
majority-minority districts does not “have the ‘effect’
of diluting or abridging the right to vote on account
of race within the meaning of 8 5.” Beer v. United
States, 425 U.S. 130, 141, 96 S. Ct. 1357, 1364, 47
L.Ed.2d 629 (1976). But in so holding we studiously
avoided addressing one of the necessary consequences
of increasing majority-minority districts: Such
action necessarily decreases the level of minority
influence in surrounding districts, and to that extent
“dilutes” the vote of minority voters in those other
districts, and perhaps dilutes the influence of the
minority group as a whole. See, e.g., Hays v.
Louisiana, 936 F. Supp. 360, 364, n. 17 (W.D. La. 1996)
(three-judge court) (noting that plaintiffs’ expert
“argues convincingly that our plan, with its one black
majority and three influence districts, empowers
more black voters statewide than does” a plan with
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two black-majority districts and five “bleached”
districts in which minority influence was reduced in
order to create the second black-majority district); cf.
Johnson v. De Grandy, 512 U.S. 997, 1007, 114 S. Ct.
2647, 2655, 129 L.Ed.2d 775 (1994) (noting that dilution
can occur by “fragmenting the minority voters among
several districts . . . or by packing them into one or
a small number of districts to minimize their in-
fluence in the districts next door”).

Under our vote dilution jurisprudence, therefore, a
court could strike down any reapportionment plan,
either because it did not include enough majority-
minority districts or because it did (and thereby
diluted the minority vote in the remaining districts).
A court could presumably even strike down a new
reapportionment plan that did not significantly alter
the status quo at all, on the theory that such a plan
did not measure up to some hypothetical ideal. With
such an indeterminate “rule,” § 5 ceases to be pri-
marily a prophylactic tool in the important war
against discrimination in voting, and instead becomes
the means whereby the Federal Government, and
particularly the Department of Justice, usurps the
legitimate political judgments of the States. And
such an empty “rule” inevitably forces the courts to
make political judgments regarding which type of
apportionment best serves supposed minority inter-
ests—judgments that the courts are ill-equipped to
make.

I can at least find some solace in the belief that
today’s opinion will force us to confront, with a re-
newed sense of urgency, this fundamental incon-
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sistency that lies at the heart of our vote dilution
jurisprudence.

Beyond my general objection to our vote dilution
precedent, the one portion of the majority opinion
with which | disagree is the majority’s new sug-
gestion that preclearance standards established by
the Department of Justice are “normally” entitled
to deference. See ante, at 1499." Section 5 sets up
alternative routes for preclearance, and the primary
route specified is through the District Court for the
District of Columbia, not through the Attorney
General’'s office. See 42 U.S.C. § 1973c (generally
requiring District Court preclearance, with a proviso
that covered jurisdictions may obtain preclearance by
the Attorney General in lieu of the District Court
preclearance, but providing no authority for the
Attorney General to preclude judicial preclearance).
Requiring the District Court to defer to adverse pre-
clearance decisions by the Attorney General based
upon the very preclearance standards she articulates
would essentially render the independence of the
District Court preclearance route a nullity.

Moreover, given our own “longstanding interpreta-
tion of 8 5”7 see ante, at 1499, deference to the
particular preclearance regulation addressed in this
case would be inconsistent with another of the

* 1 do not address the separate question, not presented by
this case, whether the Department’s interpretation of the
Voting Rights Act, as opposed to its articulation of standards
applicable to its own preclearance determinations, is entitled to
deference. The regulation at issue here only purports to be the
latter.
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Attorney General’s regulations, which provides: “In
making determinations [under 8§ 5] the Attorney
General will be guided by the relevant decisions of the
Supreme Court of the United States and of other
Federal courts.” 28 C.F.R. § 51.56 (1996). Thus, while
I agree with the majority’s decision not to defer to the
Attorney General’'s standards, 1 would reach that
result on different grounds.
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Justice BREYER, with whom Justice GINSBURG
joins, concurring in part and concurring in the judg-
ment.

I join Parts I and Il of the majority opinion, and
Part 11l insofar as it is not inconsistent with this
opinion. 1 write separately to express my disagree-
ment with one aspect of the majority opinion. The
majority says that we need not decide “whether the
8 5 purpose inquiry ever extends beyond the search
for retrogressive intent.” Ante, at 1501. In my view,
we should decide the question, for otherwise the
District Court will find it difficult to evaluate the
evidence that we say it must consider. Cf. post, at
1512 (STEVENS, J., dissenting in part and concurring
in part). Moreover, the answer to the question is that
the “purpose” inquiry does extend beyond the search
for retrogressive intent. It includes the purpose of
unconstitutionally diluting minority voting strength.

The language of 8 5 itself forbids a change in “any
voting qualification or prerequisite to voting, or stan-
dard, practice, or procedure with respect to voting”
where that change either (1) has the “purpose” or (2)
will have the “effect” of “denying or abridging the
right to vote on account of race or color.” 42 U.S.C.
8 1973c. These last few words reiterate in context the
language of the 15th Amendment itself: “The right
of citizens . . . to vote shall not be denied or abridged

. on account of race [or] color. ” This use
of constitutional language indicates that one purpose
forbidden by the statute is a purpose to act uncon-
stitutionally. And a new plan enacted with the pur-
pose of unconstitutionally diluting minority votes is
an unconstitutional plan. Mobile v. Bolden, 446 U.S.
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55, 62-63, 66, 100 S. Ct. 1490, 1497-1498, 1499, 64
L.Ed.2d 47 (1980) (plurality opinion); ante, at 1499.

Of course, the constitutional language also applies
to 8 5’s prohibition that rests upon “effects.” The
Court assumes, in its discussion of “effects,” that the
8 5 word “effects” does not now embody a purely con-
stitutional test, whether or not it ever did so. See
ante, at 1497-1498; City of Rome v. United States, 446
U.S. 156, 173, 177, 100 S. Ct. 1548, 1559-1560, 64
L.Ed.2d 119 (1980). And that fact, here, is beside the
point. The separate argument about the meaning of
the word “effect” concerns how far beyond the
Constitution’s requirements Congress intended that
word to reach. The argument about “purpose” is
simply whether Congress intended the word to reach
as far as the Constitution itself, embodying those
purposes that, in relevant context, the Constitution
itself would forbid. 1 can find nothing in the Court’s
discussion that shows that Congress intended to
restrict the meaning of the statutory word “purpose”
short of what the Constitution itself requires. And
the Court has previously expressly indicated that
minority vote dilution is a harm that § 5 guards
against. Allen v. State Bd. of Elections, 393 U.S. 544,
569, 89 S. Ct. 817, 833-834, 22 L.Ed.2d 1 (1969).

Consider a hypothetical example that will clarify
the precise legal question here at issue. Suppose that
a covered jurisdiction is choosing between two new
voting plans, A and B. Neither plan is retrogressive.
Plan A violates every traditional districting prin-
ciple, but from the perspective of minority repre-
sentation, it maintains the status quo, thereby meet-
ing the “effects” test of 8§ 5. See ante, at 1497-1498.
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Plan B is basically consistent with traditional
districting principles and it also creates one or two
new majority-minority districts (in a state where the
number of such districts is significantly less than
proportional to minority voting age population).
Suppose further that the covered jurisdiction adopts
Plan A. Without any other proposed evidence or
justification, ordinary principles of logic and human
experience suggest that the jurisdiction would likely
have adopted Plan A with “the purpose . . . of
denying or abridging the right to vote on account of
race or color.” § 1973c. It is reasonable to assume
that the Constitution would forbid the use of such a
plan. See Rogers v. Lodge, 458 U.S. 613, 617, 102 S.
Ct. 3272, 3275, 73 L.Ed.2d 1012 (1982) (Fourteenth
Amendment covers vote dilution claims); Mobile,
supra, at 66, 100 S. Ct. at 1499 (plurality opinion)
(same). And compare id. at 62-63, 100 S. Ct. at 1497-
1498 (intentional vote dilution may be illegal under
the Fifteenth Amendment), and Gomillion v. Light-
foot, 364 U.S. 339, 346, 81 S. Ct. 125, 129-130, 5 L.Ed.2d
110 (1960) (Fifteenth Amendment covers municipal
boundaries drawn to exclude blacks), with Mobile,
supra, at 84, n. 3, 100 S. Ct. at 1509, n. 3 (STEVENS, J.,
concurring in judgment) (Mobile plurality said that
Fifteenth Amendment does not reach vote dilution);
Voinovich v. Quilter, 507 U.S. 146, 159, 113 S. Ct.
1149, 1158, 122 L.Ed.2d 500 (1993) (“This Court has not
decided whether the Fifteenth Amendment applies to
vote-dilution claims . . .”); Shaw v. Reno, 509 U.S.
630, 645, 113 S. Ct. 2816, 2825-2826, 125 L.Ed.2d 511
(1993) (endorsing the Gomillion concurrence’s Four-
teenth Amendment approach); Beer v. United States,
425 U.S. 130, 142, n. 14, 96 S. Ct. 1357, 1364, n. 14, 47
L.Ed.2d 629 (1976). Then, to read 8§ 5's “purpose”
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language to require approval of Plan A, even though
the jurisdiction cannot provide a neutral explanation
for its choice, would be both to read 8 5 contrary to its
plain language and also to believe that Congress
would have wanted a § 5 court (or the Attorney
General) to approve an unconstitutional plan adopted
with an unconstitutional purpose.

In light of this example, it is not surprising that
this Court has previously indicated that the purpose
part of § 5 prohibits a plan adopted with the purpose of
unconstitutionally diluting minority voting strength,
whether or not the plan is retrogressive in its effect.
In Shaw v. Hunt, for example, the Court doubted
“that a showing of discriminatory effect under § 2,
alone, could support a claim of discriminatory
purpose under 8 5.” 517 U.S. ——, n. 6, 116 S. Ct. at
1904, n. 6 (1996) (emphasis added). The word “alone”
suggests that the evidence of a discriminatory effect
there at issue—evidence of dilution—could be rele-
vant to a discriminatory purpose claim. And if so, the
more natural understanding of § 5 is that an unlawful
purpose includes more than simply a purpose to
retrogress. Otherwise, dilution would either disposi-
tively show an unlawful discriminatory effect (if
retrogressive) or it would almost always be irrelevant
(if not retrogressive). Either way, it would not
normally have much to do with unlawful purpose. See
also the discussions in Richmond v. United States,
422 U.S. 358, 378-379, 95 S. Ct. 2296, 2307-2308, 45
L.Ed.2d 245 (1975) (annexation plan did not have an
impermissible dilutive effect but the Court remanded
for a determination of whether there was an imper-
missible § 5 purpose); Pleasant Grove v. United
States, 479 U.S. 462, 471-472, and n. 11, 107 S. Ct. 794,
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800, and n. 11, 93 L.Ed.2d 866 (1987) (purpose to
minimize future black voting strength is imper-
missible under § 5); Port Arthur v. United States, 459
U.S. 159, 168, 103 S. Ct. 530, 536, 74 L.Ed.2d 334 (1982)
(a plan adopted for a discriminatory purpose is invalid
under 8 5 even if it “might otherwise be said to reflect
the political strength of the minority community”);
post, at 1512 (STeVENS, J., dissenting in part and
concurring in part).

Miller v. Johnson, 515 U.S. 900, 115 S. Ct. 2475, 132
L.Ed.2d 762 (1995), also implicitly assumed that § 5’'s
“purpose” stretched beyond the purely retrogressive.
There, the Justice Department pointed out that
Georgia made a choice between two redistricting
plans, one of which (call it Plan A) had more
majority-black districts than the other (call it Plan
B). The Department argued that the fact that Georgia
chose Plan B showed a forbidden § 5 discriminatory
purpose. The Court rejected this argument, but the
reason that the majority gave for that rejection is
important. The Court pointed out that Plan B em-
bodied traditional state districting principles. It
reasoned that “[t]he State’s policy of adhering to
other districting principles instead of creating as
many majority-minority districts as possible does not
support an inference” of an unlawful discriminatory
purpose. Id. at ——, 115 S. Ct. at 2492. If the only
relevant “purpose” were a retrogressive purpose, this
reasoning, with its reliance upon traditional district-
ing principles, would have been beside the point.
The Court would have concerned itself only with
Georgia’s intent to worsen the position of minorities,
not with the reasons why Georgia could have adopted
one of two potentially ameliorative plans. Indeed, the
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Court indicated that an ameliorative plan would run
afoul of the 8§ 5 purpose test if it violated the Con-
stitution. Ibid. See also Shaw v. Hunt, supra, at
——-—— 116 S. Ct. at 1903-1904.

In sum, the Court today should make explicit an
assumption implicit in its prior cases. Section 5
prohibits a covered state from making changes in its
voting practices and procedures where those changes
have the unconstitutional “purpose” of unconstitu-
tionally diluting minority voting strength.
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Justice STEVENS, with whom Justice SOUTER joins,
dissenting in part and concurring in part.

In my view, a plan that clearly violates § 2 is
not entitled to preclearance under § 5 of the Voting
Rights Act of 1965. The majority’s contrary view
would allow the Attorney General of the United
States to place her stamp of approval on a state action
that is in clear violation of federal law. It would be
astonishing if Congress had commanded her to do so.
In fact, however, Congress issued no such command.
Surely no such command can be found in the text of
§ 5 of the Voting Rights Act.! Moreover, a fair

1 As originally enacted, § 5 provided:

“Sec. 5. Whenever a State or political subdivision with
respect to which the prohibitions set forth in section 4(a)
are in effect shall enact or seek to administer any vot-
ing qualification or prerequisite to voting, or standard,
practice, or procedure with respect to voting different
from that in force or effect on November 1, 1964, such
State or subdivision may institute an action in the United
States District Court for the District of Columbia for a
declaratory judgment that such qualification, prerequisite,
standard, practice, or procedure does not have the purpose
and will not have the effect of denying or abridging the
right to vote on account of race or color, and unless
and until the court enters such judgment no person shall
be denied the right to vote for failure to comply with
such qualification prerequisite, standard, practice, or pro-
cedure: Provided, That such qualification, prerequisite,
standard, practice, or procedure may be enforced with-
out such proceeding if the qualification, prerequisite, stan-
dard, practice, or procedure has been submitted by the
chief legal officer or other appropriate official of such
State or subdivision to the Attorney General and the
Attorney General has not interposed an objection within
sixty days after such submission, except that neither the
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review of the text and the legislative history of the
1982 amendment to 8 2 of that Act indicates that
Congress intended the Attorney General to deny
preclearance under § 5 whenever it was clear that a
new voting practice was prohibited by § 2. This does
not mean that she must make an independent inquiry
into possible violations of § 2 whenever a request for
preclearance is made. It simply means that, as her
regulations provide, she must refuse preclearance
when “necessary to prevent a clear violation of
amended section 2.” 28 C.F.R. § 51.55(b)(2) (1996).

It is, of course, well settled that the Attorney
General must refuse to preclear a new election
procedure in a covered jurisdiction if it will “lead to a
retrogression in the position of racial minorities
with respect to their effective exercise of the
electoral franchise.” Beer v. United States, 425 U.S.
130, 141,96 S. Ct. 1357, 1364, 47 L.Ed.2d 629 (1976). A
retrogressive effect or a retrogressive purpose is a
sufficient basis for denying a preclearance request
under 8 5. Today, however, the Court holds that
retrogression is the only kind of effect that will
justify denial of preclearance under 8§ 5, ante, at
1496-1501, and it assumes that “the § 5 purpose
inquiry [never] extends beyond the search for

Attorney General's failure to object nor a declaratory
judgment entered under this section shall bar a subsequent
action to enjoin enforcement of such qualification, pre-
requisite, standard, practice, or procedure. Any action
under this section shall be heard and determined by a court
of three judges in accordance with the provisions of section
2284 of title 28 of the United States Code [28 USCS § 2284]
and any appeal shall lie to the Supreme Court.” 79 Stat.
4309.
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retrogressive intent.” Ante, at ——. While | agree
that this action must be remanded even under the
Court’s miserly interpretation of § 5, | disagree with
the Court’s holding/assumption that § 5 is concerned
only with retrogressive effects and purposes.

Before explaining my disagreement with the Court,
I think it important to emphasize the three factual
predicates that underlie our analysis of the issues.
First, we assume that the plan submitted by the
Board was not “retrogressive” because it did not
make matters any worse than they had been in the
past. None of the 12 districts had ever had a black
majority and a black person had never been elected
to the Bossier Parish School Board (Board). App. to
Juris. Statement 67a. Second, because the majority in
both the District Court and this Court found that
even clear violations of 8§ 2 must be precleared and
thus found it unnecessary to discuss whether § 2 was
violated in this action, we may assume that the record
discloses a “clear violation” of 8 2. This means that,
in the language of § 2, it is perfectly clear that “the
political processes leading to nomination or election
[to positions on the Board] are not equally open to
participation by members of [the African-American
race] in that its members have less opportunity than
other members of the electorate to . . . elect repre-
sentatives of their choice.” 42 U.S.C. § 1973(b).

2 Although the majority in the District Court refused to
consider any of the evidence relevant to a § 2 violation, the
parties’ stipulations suggest that the plan violated § 2. For
instance, the parties’ stipulated that there had been a long his-
tory of discrimination against black voters in Bossier Parish,
see App. to Juris. Statement 130a-140a; that voting in Bossier
Parish was racially polarized, see id., at 122a-127a; and that it
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Third, if the Court is correct in assuming that the
purpose inquiry under 8 5 may be limited to evidence
of “retrogressive intent,” it must also be willing to
assume that the documents submitted in support of
the request for preclearance clearly establish that
the plan was adopted for the specific purpose of
preventing African-Americans from obtaining repre-
sentation on the Board. Indeed, for the purpose of
analyzing the legal issues, we must assume that
Judge Kessler, concurring in part and dissenting in
part, accurately summarized the evidence when she
wrote:

“The evidence in this case demonstrates over-
whelmingly that the School Board’s decision to
adopt the Police Jury redistricting plan was
motivated by discriminatory purpose. The
adoption of the Police Jury plan bears heavily
on the black community because it denies its
members a reasonable opportunity to elect a
candidate of their choice. The history of
discrimination by the Bossier School System and
the Parish itself demonstrates the Board’s con-
tinued refusal to address the concerns of the black
community in Bossier Parish. The sequence of
events leading up to the adoption of the plan
illustrate the Board's discriminatory purpose.
The School Board’s substantive departures from
traditional districting principles is similarly
probative of discriminatory motive. Three School
Board members have acknowledged that the Board

was possible to draw two majority black districts without violat-
ing traditional districting principles, see id. at 76a, 82a-83a,
114a-115a.
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is hostile to black representation. Moreover,
some of the purported rationales for the School
Board’s decision are flat-out untrue, and others
are so glaringly inconsistent with the facts of the
case that they are obviously pretexts.” 907 F.
Supp. 434, 463 (D.D.C. 1995).

If the purpose and the effect of the Board's plan
were simply to maintain the discriminatory status
guo as described by Judge Kessler, the plan would not
have been retrogressive. But, as | discuss below, that
IS not a sufficient reason for concluding that it com-
plied with § 5.

In the Voting Rights Act of 1965, Congress enacted
a complex scheme of remedies for racial discrimi-
nation in voting. As originally enacted, § 2 of the Act
was “an uncontroversial provision” that “simply
restated” the prohibitions against such discrimina-
tion “already contained in the Fifteenth Amendment,”
Mobile v. Bolden, 446 U.S. 55, 61, 100 S. Ct. at
1496-1497 (1980) (plurality opinion). Like the consti-
tutional prohibitions against discriminatory district-
ing practices that were invalidated in cases like
Gomillion v. Lightfoot, 364 U.S. 339, 81 S. Ct. 125, 5
L.Ed.2d 110 (1960), and White v. Regester, 412 U.S.
755, 93 S. Ct. 2332, 37 L.Ed.2d 314 (1973), § 2 was made
applicable to every State and political subdivision in
the country. Section 5, on the other hand, was highly
controversial because it imposed novel, extraordinary
remedies in certain areas where discrimination had
been most flagrant. See South Carolina v. Katzen-
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bach, 383 U.S. 301, 334-335, 86 S. Ct. 803, 821-822, 15
L.Ed.2d 769 (1966).° Jurisdictions like Bossier Parish
in Louisiana are covered by 8§ 5 because their history
of discrimination against African-Americans was a
matter of special concern to Congress. Because these
jurisdictions had resorted to various strategies to
avoid complying with court orders to remedy dis-
crimination, “Congress had reason to suppose that
[they] might try similar maneuvers in the future in
order to evade the remedies for voting discrimination
contained in the Act itself.” Id. at 335, 86 S. Ct. at
822. Thus Congress enacted § 5, not to maintain the
discriminatory status quo, but to stay ahead of efforts
by the most resistant jurisdictions to undermine the
Act’s purpose of “rid[ding] the country of racial
discrimination.” Id. at 315, 86 S. Ct. at 812 (“The
heart of the Act is a complex scheme of stringent
remedies aimed at areas where voting discrimination
has been most flagrant”).

In areas of the country lacking a history of per-
vasive discrimination, Congress presumed that voting
practices were generally lawful. Accordingly, the
burden of proving a violation of § 2 has always rested
on the party challenging the voting practice. The
situation is dramatically different in covered juris-
dictions. In those jurisdictions, § 5 flatly prohibits the
adoption of any new voting procedure unless the State
or political subdivision institutes an action in the
Federal District Court for the District of Columbia

3 Section 4 of the Act sets forth the formula for identifying
the jurisdictions in which such discrimination had occurred, see
South Carolina v. Katzenbach, 383 U.S. at 317-318, 86 S. Ct. at
812-813.
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and obtains a declaratory judgment that the change
will not have a discriminatory purpose or effect. See
42 U.S.C. 8 1973c. The burden of proving compliance
with the Act rests on the jurisdiction. A proviso to
8 5 gives the Attorney General the authority to allow
the new procedure to go into effect, but like the
immigration statutes that give her broad discretion
to waive deportation of undesirable aliens, it does not
expressly impose any limit on her discretion to refuse
preclearance. See ibid. The Attorney General’s
discretion is, however, cabined by regulations that
are presumptively valid if they “are reasonable and do
not conflict with the Voting Rights Act itself,”
Georgia v. United States, 411 U.S. 526, 536, 93 S. Ct.
1702, 1708, 36 L.Ed.2d 472 (1973). Those regulations
provide that preclearance will generally be granted if
a proposed change “is free of discriminatory purpose
and retrogressive effect”; they also provide, however,
that in “those instances” in which the Attorney
General concludes “that a bar to implementation of
the change is necessary to prevent a clear violation of
amended section 2,” preclearance shall be withheld.*

4 Title 28 C.F.R. § 51.55 (1996) provides:

“Consistency with constitutional and statutory require-
ments.

“(a) Consideration in general. In making a deter-
mination the Attorney General will consider whether the
change is free of discriminatory purpose and retrogressive
effect in light of, and with particular attention being given
to, the requirements of the 14th, 15th, and 24th amend-
ments to the Constitution, 42 U.S.C. 1971(a) and (b),
sections 2, 4(a), 4(f)(2), 4(f)(4), 201, 203(c), and 208 of the
Act, and other constitutional and statutory provisions
designed to safeguard the right to vote from denial or
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There is no basis for the Court’s speculation that
litigants would so “‘routinely,”” ante, at 1497, employ
this 10-year old regulation as to “make compliance
with 8 5 contingent upon compliance with § 2.” Ante,
at 1497. Nor do the regulations require the
jurisdiction to assume the burden of proving the
absence of vote dilution, see ante, at -——. They
merely preclude preclearance when “necessary to
prevent a clear violation of . . . section 2.” While the
burden of disproving discriminatory purpose or
retrogressive effect is on the submitting jurisdiction,
if the Attorney General’s conclusion that the change
would clearly violate § 2 is challenged, the burden on
that issue, as in any § 2 challenge, should rest on the
Attorney General.’

abridgment on account of race, color, or membership in a
language minority group.

“(b) Section 2. (1) Preclearance under section 5 of a
voting change will not preclude any legal action under
section 2 by the Attorney General if implementation of the
change subsequently demonstrates that such action is
appropriate.

“(2) In those instances in which the Attorney General
concludes that, as proposed, the submitted change is free of
discriminatory purpose and retrogressive effect, but also
concludes that a bar to implementation of the change is
necessary to prevent a clear violation of amended section
2, the Attorney General shall withhold section 5 pre-
clearance.”

5 Thus, I agree with those courts that have found that the
jurisdiction is not required to prove that its proposed change
will not violate § 2 in order to receive preclearance. See
Arizona v. Reno, 887 F. Supp. 318, 321 (D.D.C. 1995). Al-
though several three-judge district courts have concluded that
§ 2 standards should not be incorporated into § 5, none has held
that preclearance should be granted when there is a clear



70a

The Court does not suggest that this regulation is
inconsistent with the text of § 5. Nor would this
be persuasive, since the language of § 5 forbids pre-
clearance of any voting practice that would have “the
purpose [or] effect of denying or abridging the right
to vote on account of race or color.” 42 U.S.C. 8§ 1973c.
Instead the Court rests its entire analysis on the
flawed premise that our cases hold that a change, even
if otherwise unlawful, cannot have an effect prohibited
by 8§ 5 unless that effect is retrogressive. The two
cases on which the Court relies, Beer v. United
States, 425 U.S. 130, 96 S. Ct. 1357, 47 L.Ed.2d 629
(1976), and City of Lockhart v. United States, 460 U.S.
125, 103 S. Ct. 998, 74 L.Ed.2d 863 (1983), do hold (as
the current regulations provide) that proof that a
change is not retrogressive is normally sufficient to
justify preclearance under 8 5. In neither case, how-
ever, was the Court confronted with the question
whether that showing would be sufficient if the
proposed change was so discriminatory that it clearly
violated some other federal law. In fact, in
Beer—which held that a legislative reapportionment
enhancing the position of African-American voters
did not have a discriminatory effect—the Court stated
that “an ameliorative new legislative apportionment
cannot violate 8 5 unless the new apportionment itself

violation of § 2; rather, they appear simply to have determined
that a § 2 inquiry is not routinely required in a § 5 case. See,
e.g., Georgia v. Reno, 881 F. Supp. 7, 12-14 (D.D.C. 1995); New
York v. United States, 874 F. Supp. 394, 398-399 (D.D.C. 1994);
cf. Burton v. Sheheen, 793 F. Supp. 1329, 1350 (D.S.C. 1992)
(holding that although courts are not “obligated to completely
graft” 8 2 standards onto § 5, “[i]Jt would be incongruous for the
court to adopt a plan which did not comport with the standards
and guidelines of § 27).
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so discriminates on the basis of race or color as to
violate the Constitution.” 425 U.S. at 141, 96 S. Ct.
at 1364.° Thus, to the extent that the Beer Court
addressed the question at all, it suggested that cer-
tain nonretrogressive changes that were never-
theless discriminatory should not be precleared.

The Court discounts the significance of the “un-
less” clause because it refers to a constitutional
violation rather than a statutory violation. According
to the Court’s reading, the Beer dictum at most
precludes preclearance of changes that violate the
Constitution rather than changes that violate § 2.
This argument is unpersuasive. As the majority
notes, the Beer Court cites White v. Regester, 412
U.S. at 766, 93 S. Ct. at 2339-2340, which found un-
constitutional a reapportionment scheme that gave
African-American residents “less opportunity than
did other residents in the district to participate in the
political processes and to elect legislators of their
choice.” Because, in 1976, when Beer was decided, the
8§ 2 standard was coextensive with the constitutional
standard, Beer did not purport to distinguish between
challenges brought under the Constitution and those
brought under the statute. Rather Beer’s dictum
suggests that any changes that violate the standard

6 In Lockhart the Court disavowed reliance on the amelio-
rative character of the change reviewed in Beer, see 460 U.S.
at 134, n. 10, 103 S. Ct. at 1004, n. 10. It left open the question
whether Congress had altered the Beer standard when it
amended § 2 in 1982, id. at 133, n. 9, 103 S. Ct. at 1003, n. 9, and
said nothing about the possible significance of a violation of a
constitutional or statutory prohibition against vote dilution.
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established in White v. Regester should not be pre-
cleared.’

As the Court recognizes, ante, at 1499, the law has
changed in two respects since the announcement of
the Beer dictum. 1In 1980, in what was perceived by
Congress to be a change in the standard applied in
White v. Regester, a plurality of this Court concluded
that discriminatory purpose is an essential element of
a constitutional vote dilution challenge. See Mobile
v. Bolden, 446 U.S. 55, 62, 100 S. Ct. 1490, 1497 (1980).
In reaction to that decision, in 1982 Congress
amended § 2 by placing in the statute the language
used in the White opinion to describe what is
commonly known as the “results” standard for
evaluating vote dilution challenges. See 96 Stat. 134
(now codified at 42 U.S.C. 8§ 1973(a)-(b)); Thornburg
v. Gingles, 478 U.S. 30, 35, 106 S. Ct. 2752, 2758, 92
L.Ed.2d 25 (1986).®) Thus Congress preserved, as a
matter of statutory law, the very same standard that
the Court had identified in Beer as an exception to the
general rule requiring preclearance of nonre-
trogressive changes. Because in 1975, Beer required
denial of preclearance for voting plans that violated
the White standard, it follows that Congress in

7 In response to this dissent, the majority contends that, at
most, Beer v. United States, 425 U.S. 130, 96 S. Ct. 1357, 47
L.Ed.2d 629 (1976), allows denial of preclearance for those
changes that violate the Constitution. See ante, at 1499-
1500. Thus, the majority apparently concedes that our “settled
interpretation,” ante, at 1500, of § 5 supports a denial of pre-
clearance for at least some nonretrogressive changes.

8 The amended version of § 2 tracks the language in White
v. Regester, 412 U.S. 755, 766, 93 S. Ct. 2332, 2339-2340, 37
L.Ed.2d 314 (1973).
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preserving the White standard, intended also that the
Attorney General should continue to refuse to
preclear plans violating that standard.

That intent is confirmed by the legislative history
of the 1982 Act. The Senate Report states:

“Under the rule of Beer v. United States, 425
U.S. 130, 96 S. Ct. 1357, 47 L.Ed.2d 629 (1976), a
voting change which is ameliorative is not objec-
tionable unless the change ‘itself so discriminates
on the basis of race or color as to violate the
Constitution.” 425 U.S. at 141 [96 S. Ct. at 1364];
see also 142 n. 14 [96 S. Ct. at 1364, n. 14] (cit-
ing to the dilution cases from Fortson v. Dorsey
[379 U.S. 433, 85 S. Ct. 498, 13 L.Ed.2d 401 (1965),]
through White v. Regester.). In light of the
amendment to section 2, it is intended that a
section 5 objection also follow if a new voting pro-
cedure itself so discriminates as to violate section
2.” S. Rep. No. 97-417, p. 12, n. 31 (1982) U.S. Code
Cong. & Admin. News 1982 pp. 177, 189.

The House Report conveys the same message in
different language. It unequivocally states that
whether a discriminatory practice or procedure was
in existence before 1965 (and therefore only subject to
attack under § 2), or is the product of a recent change
(and therefore subject to preclearance under 8§ 5)
“affects only the mechanism that triggers relief.”
H.R. Rep. No. 97-227, p. 28 (1981). This statement
plainly indicates that the Committee understood the
substantive standards for § 2 and 8 5 violations to be
the same whenever a challenged practice in a covered
jurisdiction represents a change subject to the dic-
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tates of § 5.° Thus, it is reasonable to assume that
Congress, by endorsing the “unless” clause in Beer,
contemplated the denial of pre-clearance for any
change that clearly violates amended § 2. The major-
ity by belittling this legislative history, abrogates
Congress’ effort, in enacting the 1982 amendments,
“to broaden the protection afforded by the Voting
Rights Act.” Chisom v. Roemer, 501 U.S. 380, 404,
111 S. Ct. 2354, 2368, 115 L..Ed.2d 348 (1991).

Despite this strong evidence of Congress’ intent,
the majority holds that no deference to the Attorney
General’'s regulation is warranted. The Court

9 The postenactment legislative record also supports the
Attorney General’s interpretation of 8 5. In 1985, the Attorney
General first proposed regulations requiring a denial of pre-
clearance “based upon violation of Section 2 if there is clear and
convincing evidence of such a violation.” 50 Fed. Reg. 19122,
19131. Congress held oversight hearings in which several wit-
nesses, including the Assistant Attorney General, Civil Rights
Division, testified that clear violations of § 2 should not be
precleared. See Oversight Hearings before the Subcommittee
on Civil and Constitutional Rights of the House Committee on
the Judiciary, Proposed Changes to Regulations Governing
Section 5 of the Voting Rights Act, 99th Cong., 1st Sess., 47,
149, 151-152 (1985). Following these hearings, the House
Judiciary Subcommittee on Civil and Constitutional Rights
issued a Report in which it concluded “that it is a proper
interpretation of the legislative history of the 1982 amendments
to use Section 2 standards in the course of making Section 5
determinations.”  Subcommittee on Civil and Constitutional
Rights of the House Committee on the Judiciary, Voting
Rights Act: Proposed Section 5 Regulations, 99th Cong., 2d
Sess., Ser. No. 9, p. 5 (Comm. Print 1986). Although this his-
tory does not provide direct evidence of the enacting Congress’
intent, it does constitute an informed expert opinion con-
cerning the validity of the Attorney General’s regulation.
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suggests that had Congress wished to alter “our
longstanding interpretation” of § 5, Congress would
have made this clear. Ante, at 1496-1498. But nothing
in our “settled interpretation” of § 5, ante, at 1500, is
inconsistent with the Attorney General’s reading of
the statute. To the contrary, our precedent actually
indicates that nonretrogressive plans that are
otherwise discriminatory under White v. Regester
should not be precleared. As neither the language nor
the legislative history of § 5 can be said to conflict
with the view that changes that clearly violate § 2 are
not entitled to preclearance, there is no legitimate
basis for refusing to defer to the Attorney General’s
regulation. See Presley v. Etowah County Comm’n,
502 U.S. 491, 508, 112 S. Ct. 820, 831, 117 L.Ed.2d 51
(1992).

In Part Ill of its opinion the Court correctly
concludes that this action must be remanded for
further proceedings because the District Court
erroneously refused to consider certain evidence that
is arguably relevant to whether the Board has proved
an absence of discriminatory purpose under 8 5.
Because the Court appears satisfied that the disputed
evidence may be probative of an *“‘intent to retro-
gress,’” it concludes that it is unnecessary to decide
“whether the § 5 purpose inquiry ever extends beyond
the search for retrogressive intent.” Ante, at 1501.
For two reasons, | think it most unwise to reverse on
such a narrow ground.



76a

First, 1 agree with Justice BREYER, see ante, at
1505, that there is simply no basis for imposing this
limitation on the purpose inquiry. None of our cases
have held that 8§ 5's purpose test is limited to
retrogressive intent. In Pleasant Grove v. United
States, 479 U.S. 462, 469-472, 107 S. Ct. 794, 798-801, 93
L.Ed.2d 866 (1987), for instance, we found that the city
had failed to prove that its annexation of certain white
areas lacked a discriminatory purpose. Despite the
fact that the annexation lacked a retrogressive effect,
we found it was subject to § 5 preclearance. Ibid.; see
also id. at 474-475, 107 S. Ct. at 801-802 (Powell, J.,
dissenting) (contending that the majority erred in
holding that a discriminatory purpose could be found
even though there was no intent “to have a retro-
gressive effect”). Furthermore, limiting the § 5
purpose inquiry to retrogressive intent is incon-
sistent with the basic purpose of the Act. Assume, for
example, that the record unambiguously disclosed a
long history of deliberate exclusion of African-
Americans from participating in local elections,
including a series of changes each of which was
adopted for the specific purpose of maintaining the
status quo. None of those changes would have been
motivated by an “intent to regress,” but each would
have been motivated by a “discriminatory purpose” as
that term is commonly understood. Given the long
settled understanding that § 5 of the Act was enacted
to prevent covered jurisdictions from “contriving new
rules of various kinds for the sole purpose of per-
petuating voting discrimination,” South Carolina v.
Katzenbach, 383 U.S. at 335, 86 S. Ct. at 822, it is
inconceivable that Congress intended to authorize
preclearance of changes adopted for the sole purpose
of perpetuating an existing pattern of discrimination.
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Second, the Court’s failure to make this point clear
can only complicate the task of the District Court on
remand. If that court takes the narrow approach sug-
gested by the Court, another appeal will surely follow;
if a majority ultimately agrees with my view of the
issue, another remand will then be necessary. On the
other hand, if the District Court does not limit its
consideration to evidence of retrogressive intent, and
if it therefore rules against the Board, respondents
will bring the case back and the Court would then
have to resolve the issue definitively.

In sum, both the interest in orderly procedure and
the fact that a correct answer to the issue is pellu-
cidly clear, should be sufficient to persuade the Court
to state definitively that § 5 preclearance should be
denied if Judge Kessler’s evaluation of the record is
correct.

Accordingly, while 1 concur in the judgment
insofar as it remands the action for further
proceedings, | dissent from the decision insofar as it
fails to authorize proceedings in accordance with the
views set forth above.
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SILBERMAN, Circuit Judge.

INTRODUCTION

Plaintiff, Bossier Parish School Board, seeks pre-
clearance under section 5 of the Voting Rights Act,
42 U.S.C. 8 1973c, for its proposed redistricting. We
shall grant the requested preclearance.

Bossier Parish is located in northwestern Louisi-
ana, bordered on the north by Arkansas. As reported
by the 1990 census, Bossier Parish’s population is
86,088, of whom 20.1% are black. Blacks constitute
17.6% of the voting age population of Bossier Parish
and 15.5% of its registered voters. Bossier City, the
Parish’s most populous city, is located in the central
western portion of the Parish and has a population
of 52,721, of whom 17.95% are black. The black popu-
lation is also concentrated in Benton, Plain Dealing,
Haughton, and in the unincorporated community of
Princeton.

Bossier Parish is governed by a Police Jury, the 12
members of which are elected from single-member
districts for consecutive four-year terms. At no time
in Parish history have the Police Jury electoral
districts included a district with a majority of black
voters. Since 1983, however, a black police juror,
Jerome Darby, has been elected three times from a
majority-white district, the last time unopposed.

1 The district from which Darby was elected in 1983 and
1987 was unique in Bossier Parish. Many of the white residents
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The Police Jury undertook to redraw its electoral
districts because of population shifts, as reflected
in the 1980 census, that resulted in widely divergent
populations among the existing districts. In Novem-
ber 1990, the Police Jury hired a cartographer, Gary
Joiner, to assist in the process. At a public hear-
ing on the Police Jury redistricting, black residents
inquired about the possibility of creating majority-
black districts, and were told that the black popu-
lation of Bossier Parish was too far-flung to create
any such district. On April 30, 1991, the Police Jury
unanimously adopted one of the plans prepared by
their cartographer as the final plan. The plan served
the police jurors’ incumbency concerns, and roughly
provided for an even distribution of population among
the districts. That same day, Concerned Citizens, a
group of black residents of Bossier Parish, submitted
a letter to the Police Jury complaining about the
manner in which the redistricting plan was prepared
and adopted. The plan was forwarded to the Attorney
General on May 28, 1991, and, on July 29, 1991, the
Attorney General precleared it. On January 11,
1994, the Police Jury unanimously voted to maintain
the redistricting plan precleared by the Attorney
General.

of the district resided on or near Barksdale Air Force base and
tended not to vote in Bossier Parish. This district, when the
largely nonvoting military population is removed, was at least
45% black for the 1983 and 1987 Police Jury elections. In the
1991 Police Jury redistricting, however, the Air Force base
was removed from Darby’s district, after which he ran a suc-
cessful, unopposed campaign.
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The Bossier Parish School Board is constituted
much like the Police Jury.? The School Board has 12
members elected from single-member districts to
consecutive four-year terms. Both the Police Jury
and School Board electoral districts have majority
voting requirements: a candidate must receive a
majority of the votes cast, not merely a plurality, to
win an election. In the School Board’s history, no
black candidate has been elected to membership on the
Board, though, as is discussed infra, one black School
Board member was appointed to a vacant seat in 1992.

The Board, like the Police Jury, was also required
to redraw its districts after the 1990 census. In fact,
members of the Board had approached the Police Jury
about the prospect of jointly redistricting, but were
rebuffed by police jurors with incumbency concerns
divergent from those of the School Board members.?
The next scheduled election for the School Board was

2 At all relevant times, the Bossier Parish School Board has
been the defendant in a lawsuit seeking the desegregation of
the school district’s schools. Lemon v. Bossier Parish Sch. Bd.,
Civ. Act. No. 10,687 (W.D. La., filed Dec. 2, 1964). The School
Board was found liable for intentionally segregating its public
schools in violation of the Fourteenth Amendment in Lemon v.
Bossier Parish Sch. Bd., 240 F. Supp. 709 (W.D. La.1965),
aff’'d, 370 F.2d 847 (5th Cir.), cert. denied, 388 U.S. 911, 87 S.
Ct. 2116, 18 L.Ed.2d 1350 (1967). In 1979, the School Board
sought a declaration of unitary status and release from con-
tinuing court supervision. The Board’s motion was denied and
the school district has yet to be declared a unitary system. Of
the 27 schools in the school district, five have predominately
black student populations. [Stip T 242.] The student population
of Bossier Parish’s schools is roughly 29% black.

3 Throughout the 1980s, the Police Jury and School Board
maintained different electoral districts.
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not until November 1994, and the School Board did not
undertake the task of redistricting with particular
urgency. In May 1991, the Board hired the same car-
tographer who had assisted the Police Jury with its
redistricting, Gary Joiner. When he was hired, Joiner
informed the Board that one readily available option
was the Police Jury plan which had already been pre-
cleared by the Attorney General and which, if adopted
by the Board, was sure to be precleared again. When
he was hired, Joiner estimated that the redistricting
would require 200 to 250 hours of his time.

At a Board meeting in September 1991, Board mem-
ber Thomas Myrick suggested that the Board
adopt the Police Jury plan. Myrick had participated
in a number of meetings with Joiner and police jurors
during their redistricting. No action was taken on
Myrick’s proposal.

On March 25, 1992, George Price, president of
the local chapter of the NAACP and a defendant-
intervenor in this case, wrote to the Board to express
the NAACP’s desire to be involved in every aspect of
the redistricting process. Price received no response
to his letter and, on August 17, 1992, wrote again, this
time to say that the NAACP would dispute any plan
that did not provide for majority-black districts. At
an August 20, 1992 meeting of the School Board,
Price presented a number of proposals concerning
the management of the school district to the School
Board, including the appointment of a black to fill the
vacancy on the Board created by a Board member’s
departure. Sometime during August 1992, Board
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members met individually with Joiner to review
different options for redistricting.’

During the summer of 1992, the NAACP Re-
districting Project in Baltimore, Maryland prepared a
redistricting plan for the School Board that included
two majority-black districts. Price presented the
results of these efforts, a partial plan demonstrating
the possibility of two majority-black districts, to a
School Board official. Price was told that the School
Board would not consider a plan that did not set forth
all 12 districts. Price brought just such a plan to the
September 3, 1992 meeting of the School Board. At
that meeting, both Joiner and Bossier Parish District
Attorney, James Buller, dismissed the NAACP plan

4 Testimony was presented that, during the redistricting
process, members of the School Board made statements possibly
indicating that the School Board was undertaking the redis-
tricting with a discriminatory intent. S.P. Davis, attorney for
Bossier Citizenship Education, Inc., a plaintiff-intervenor in
Lemon, and a witness for defendant, testified that Board mem-
ber Henry Burns told Davis that “while he personally favors
having black representation on the board, other school board
members oppose the idea.” [U.S. Exh. 106, at 17.] George
Price testified that Board member Barry Musgrove told Price
that “while he sympathized with the concerns of the black
community, there was nothing more he could do for us on this
issue because the Board was ‘hostile’ toward the idea of a black
majority district.” [D-1 Exh. B at 1 28.] Price further testified
that Board member Thomas Myrick told Price and Thelma
Harry, another intervenor and a member of the Benton City
Council, that “he had worked too hard to get [his] seat and that
he would not stand by and ‘let us take his seat away from
him.”” [Id. at T 29; D-1 Exh. E at 1 19.]
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because the plan required splitting a number of voting
precincts.®

Under Louisiana law, school board districts must
contain whole voting precincts (i.e., they may not
split voting precincts). See Louisiana Revised
Statutes, Title 17, § 71.3E.(1) (“The boundaries of any
election district for a new apportionment plan from
which members of a school board are elected shall
contain whole precincts established by the parish
governing authority. . . .”). While there has been
dispute over the matter, the parties have stipulated
that school boards redistricting around the time the
Bossier Parish School Board was redistricting were
“free to request precinct changes from the Police
Jury necessary to accomplish their redistricting
plans.” [Stip T 23.] Defendant-intervenors’ witness,
David Creed, testified that he himself had routinely
drawn redistricting plans that split precincts. The
largest number of precincts that Creed had ever split
was eight—far fewer than the 46 precinct splits
resulting under the NAACP plan that was presented
to the Board or any other plan proffered since by
defendant or defendant- intervenors. In any event, the
School Board never approached the Police Jury to
request precinct changes.

On September 10, 1992, the School Board inter-
viewed candidates for the one vacant seat on the
School Board. By a six-to-five vote, the School Board
appointed the only black candidate, Jerome Blunt.
Defendant-Intervenors contend that this appointment

5 Both the Police Jury plan and the NAACP plan appear in
an appendix to this opinion.
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came despite “bitter opposition from white voters.”
[D-1 Br. at 15] On September 17, 1992, Blunt was
sworn in as a Board member. His term in office lasted
six months, ending in a special-election defeat to a
white candidate. The vacant seat to which Blunt was
appointed represented a district with the population
that was 11% black.

At the same meeting during which Blunt took the
oath of office, the School Board passed a motion of
intent to adopt the Police Jury plan. The School
Board announced that a public meeting would be held
on September 24, 1992, with final action to be taken on
the plan on October 1, 1992.

At the September 24, 1992 meeting, the School
Board meeting room was filled to overflowing. Price
presented the Board with a petition signed by more
than 500 residents of the Parish asking that the
Board consider alternative redistricting plans. Addi-
tionally, a number of black residents addressed the
Board to express their opposition to the proposed
Police Jury plan. No one spoke in support of the plan.
On October 1, 1992, the School Board unanimously
adopted the Police Jury plan. Although he had taken
office in time to vote on the plan, Jerome Blunt
abstained. One other School Board member, Barbara
W. Gray, was absent and did not vote.

The plan adopted by the School Board pits two
pairs of incumbents against each other, leaving two
districts with no incumbents. The plan does not
distribute the school district’'s schools evenly among
the electoral districts: some have several schools,
others have none.
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On January 4, 1993, the School Board submitted its
proposed redistricting plan to the Attorney General.
On March 5, 1993, the Attorney General requested
more information on the redistricting plan, which the
School Board provided. On August 30, 1993, the
Attorney General interposed a formal objection to the
School Board’s plan. The Attorney General’'s letter
indicated that, while the identical Police Jury plan
had been precleared, the Attorney General objected
on the basis of “new information.” The Attorney
General noted that an alternative plan which showed
“that black residents are sufficiently numerous and
geographically compact so as to constitute a majority
in two single-member districts” and which was
preferred by members of the black community had
been presented to and rejected by the School Board.
The Attorney General further cited the School
Board’s failure to “accommodate the requests of the
black community.”

The Attorney General's objection letter stated
that, while the School Board was not required to
“adopt any particular plan, it is not free to adopt a
plan that unnecessarily limits the opportunity for
minority voters to elect their candidates of choice.”
The Attorney General rejected the School Board’s
argument that the Louisiana statute concerning
splitting precincts was sufficient reason not to create
majority-black districts.

On September 3, 1993, the School Board unani-
mously voted to seek reconsideration of the objection
from the Attorney General. On December 20, 1993,
the Attorney General denied the Board’s request for
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reconsideration. The School Board filed this action
on July 8, 1994. On April 10 and 11, 1995, this matter
was tried before a single judge of this panel, pursuant
to an agreement of the parties. The record of those
proceedings has been provided to the other two judges
on the panel and closing argument was conducted be-
fore the entire panel on July 27, 1995.

In the course of this litigation, defendant-inter-
venors have prepared two more plans that provide for
two majority-black districts. Both plans were pre-
pared by defendant-intervenor’'s witness, William
Cooper. The first plan (Cooper 1) provides for one
majority-black district in the northwestern corner of
the parish and one in Bossier City. The second plan
(Cooper 11) is not materially different. Neither of
these plans was before the School Board when it
adopted the Police Jury plan.®

For a political subdivision subject to section 5 to
obtain preclearance of a voting change, it must prove
that the proposed change “does not have the purpose
and will not have the effect of denying or abridging
the right to vote on account of race or color.” 42
U.S.C. § 1973c. All parties agree that the “effect”
prong of section 5 requires a showing of retro-

6  Because we hold, as is discussed below, that section 2 of
the Voting Rights Act, 42 U.S.C. § 1973, has no place in this
section 5 action, much of the evidence relevant only to the
section 2 inquiry is not discussed in this opinion. We, of course,
express no opinion on the merits of any case that may be filed
under section 2.
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gression. See Beer v. United States, 425 U.S. 130,
141,96 S. Ct. 1357, 1364, 47 L.Ed.2d 629 (1976). And, all
parties agree that the School Board’s proposed redis-
tricting will not have a retrogressive effect. The
case, then, turns on whether plaintiff can by a pre-
ponderance of the evidence demonstrate that the
redistricting plan was enacted without discrimina-
tory purpose.

The School Board claims to have proved that a
variety of nondiscriminatory purposes animated the
School Board when they adopted the Police Jury plan.
The School Board adopted the Police Jury plan
because it had been precleared by the Attorney
General and would provide an easy way to avoid the
controversy that increasingly surrounded the redis-
tricting process. Further, the Police Jury plan re-
quired that no precincts be split, avoiding the diffi-
culty and expense that would have accompanied any
other plan, and particularly the only other plan the
School Board had seen: the NAACP plan. The School
Board have throughout the litigation proffered a
series of other purposes said to have motivated the
decision to adopt the Police Jury plan. Among these
were a desire to adhere to traditional districting
principles and to avoid racial gerrymandering.

Defendant asserts that preclearance should be
denied for at least one of several reasons. Defendant
argues that we should deny preclearance because the
School Board’s redistricting plan violates section 2 of
the Voting Rights Act. If we conclude that we may
not engage in the section 2 inquiry in this section 5
case, defendant contends that we may nonetheless
consider the School Board’s violation of section 2 as
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evidence of its discriminatory purpose. Defendant
and defendant-intervenors further argue that we
should deny preclearance based on “direct” and “in-
direct” evidence that the School Board acted with a
discriminatory purpose.

A.

Defendant and defendant-intervenors maintain that
preclearance must be denied if the School Board’s
plan runs afoul of section 2 of the Voting Rights Act.’
We hold, as has every court that has considered the
guestion, that a political subdivision that does not
violate either the “effect” or the “purpose” prong of
section 5 cannot be denied preclearance because of an
alleged section 2 violation.

7 Plaintiffs “stipulated” that “[s]ection 5 preclearance of
the Bossier Parish School Board's redistricting plan also must
be denied if the plan violates Section 2 of the Voting Rights
Act, as amended, 42 U.S.C. 1973.” [Stip 1 257.] Why plaintiffs
would stipulate to a legal conclusion that no court considering
the question has ever agreed to is beyond us. That plaintiffs
did so stipulate does not, however, put the question beyond us.
See Kamen v. Kemper Fin. Servs., 500 U.S. 90, 99, 111 S. Ct.
1711, 1718, 114 L.Ed.2d 152 (1991) (“When an issue or claim is
properly before the court, the court is not limited to the parti-
cular legal theories advanced by the parties, but rather retains
the independent power to identify and apply the proper con-
struction of governing law.”). In any event, plaintiff's strenu-
ous argument that Miller v. Johnson, — U.S. ——, 115 S. Ct.
2475, 132 L.Ed.2d 762 (1995), is dispositive of this case is appar-
ently inconsistent with its stipulation.
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Defendant puts before us many arguments for the
inclusion of section 2 in this section 5 action. De-
fendant contends that the statutory Ilanguage of
section 2 and section 5 are in significant part so indis-
tinguishable as to require the importation of section 2
into section 5. It is also argued that the legislative
history of section 2 makes clear that Congress, in
amending section 2, intended that voting practices be
denied section 5 preclearance where those voting
practices violate section 2. Defendant finally con-
tends that this court should defer to defendant’s own
regulations, which interpret section 5 as requiring
denial of preclearance where a proposed change vio-
lates section 2.

Defendant has presented many, if not all, of these
arguments to other courts and to other panels of
this court without any success. Defendant acknowl-
edges these prior cases, but claims that they are
distinguishable from the one before us. We, like our
predecessors, reject defendant’s latest—and by now
rather shopworn—effort to squeeze section 2 into
section 5.

We are unconvinced by defendant’s casual effort to
equate the standards of section 2 and section 5. In its
brief, defendant asserts that “there is no meaningful
distinction between the plain meaning of the term
[sic] ‘effect’ and ‘result.’” [Def. Br. at 28.] To reach
this facile conclusion, one must willfully blind oneself
to the fact that the term “results” in subsection (a) of
section 2 is defined by reference to the language set
forth in subsection (b) of section 2. 42 U.S.C. § 1973.
None of the language that modifies “results” in
section 2 appears in section 5.
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Not only are the two sections drafted with different
language, even a cursory review of the case law apply-
ing the two statutory sections as written and as
applied over the years makes clear that the two sec-
tions serve very different functions.

Section 5 of the Voting Rights Act establishes
an extraordinary procedure in our federal system.
Before a “covered jurisdiction”—i.e., a State or one of
its political subdivisions which is subject to section
5—may change a “voting qualification or prerequisite
to voting, or standard, practice, or procedure with
respect to voting,” it must have the change precleared
by either this court or the Attorney General.® Id.

8 A “covered jurisdiction” is a “State or political sub-
division with respect to which the prohibitions set forth in
section 1973b(a) of [title 42] based upon determinations made
under the first sentence of section 1973b(b) of [title 42] are in
effect.” The prohibitions apply to any State or political sub-
division

which (i) the Attorney General determines maintained on
November 1, 1964, any test or device, and with respect to
which (ii) the Plaintiff’s [sic] Director of the Census
determines that less than 50 per centum of the persons of
voting age residing therein were registered on November
1, 1964, or that less than 50 per centum of such persons
voted in the presidential election of November 1964.

42 U.S.C. § 1973b(b). A “test or device” is

any requirement that a person as a prerequisite for voting
or registration for voting (1) demonstrate the ability to
read, write, understand, or interpret any matter, (2)
demonstrate any educational achievement or his knowledge
of any particular subject, (3) possess good moral character,
or (4) prove his qualifications by the voucher of registered
voters or members of any other class.
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8 1973c. Preclearance in this court comes in the form
of “a declaratory judgment that such qualification,
prerequisite, standard, practice, or procedure does
not have the purpose and will not have the effect of
denying or abridging the right to vote on account of
race or color, or in contravention of the guarantees
set forthin . . . this title.” 1d. § 1973c.

The Supreme Court has read the “effect” prong
of section 5 to require that “no voting-procedure
changes would be made that would lead to a retro-
gression in the position of racial minorities with
respect to their effective exercise of the electoral
franchise.” Beer v. United States, 425 U.S. 130, 141,
96 S. Ct. 1357, 1364, 47 L.Ed.2d 629 (1976). This
“nonretrogression” interpretation has repeatedly
been reasserted by the Supreme Court, most recently
in Miller v. Johnson, — U.S. —— —— 115 S. Ct.
2475, 2493, 132 L.Ed.2d 762 (1995).

This formulation relates directly to section 5’s
function.  Section 5 was enacted in response to
the efforts of jurisdictions to avoid compliance with
the Voting Rights Act by adopting new, viola-
tive schemes as quickly as the old ones could be
struck down. See Beer, 425 U.S. at 140, 96 S. Ct. at
1363. “‘By freezing election procedures in the
covered areas unless the changes can be shown to be
non-discriminatory,” section 5 ensures that a plaintiff
seeking to challenge an existing voting scheme in
federal court under section 2 will have a stationary
target to attack.” New York v. United States, 874 F.

Id. § 1973b(c). The Bossier Parish School Board is indisputably
a “covered jurisdiction.”
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Supp. 394, 400 (D.D.C.1994) (quoting Beer, 425 U.S. at
140, 96 S. Ct. at 1363 (internal citations omitted)).

Section 2 of the Voting Rights Act uses plainly
different language and serves a different function
from that of section 5. Under section 2, a “voting
gualification or prerequisite to voting or standard,
practice, or procedure” in any political subdivision
(not just a covered jurisdiction) may be challenged
where it “results in a denial or abridgement of the
right of any citizen of the United States to vote on
account of race or color.” 42 U.S.C. § 1973(a). Sub-
section (b) of section 2 provides that a voting pro-
cedure has the prohibited result where

based on the totality of circumstances, it is shown
that the political processes leading to nomination
or election in the State or political subdivision are
not equally open to participation by members of a
class of citizens protected by subsection (a) of this
section in that its members have less opportunity
than other members of the electorate to partici-
pate in the political process and to elect repre-
sentatives of their choice.

Id. § 1973(b). Subsection (b) contains a different
standard from the retrogression standard found by
the Supreme Court in section 5; as courts have since
recognized, section 2 can be violated without any
discriminatory purpose and irrespective of whether
the disputed voting practice is better or worse than
whatever it is meant to replace. See Thornburg v.
Gingles, 478 U.S. 30, 42-47, 106 S. Ct. 2752, 2761-64, 92
L.Ed.2d 25 (1986). Sections 2 and 5 are substantially
different, both on their face and in the manner in
which they have been interpreted and applied. See
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Holder v. Hall, 512 U.S. 874, ——, 114 S. Ct. 2581,
2587, 129 L.Ed.2d 687 (1994) (“To be sure, if the struc-
ture and purpose of section 2 mirrored that of section
5, then the case for interpreting sections 2 and 5 to
have the same application in all cases would be
convincing. But the two sections differ in structure,
purpose, and application.” (footnote omitted)).

Moreover, the two sections differ as to the alloca-
tion of the burden of proof. In an action under section
5, the burden of proof is on the political subdivision
seeking to enact a voting change. In a section 2
action, on the other hand, the burden of proof is on the
party challenging a voting practice. See, e.g., Hall v.
Holder, 955 F.2d 1563, 1573-74 (11th Cir.1992), rev’'d
on other grounds, 512 U.S. 874, 114 S.Ct. 2581, 129
L.Ed.2d 687 (1994); Solomon v. Liberty County, 899
F.2d 1012, 1036 (11th Cir.1990) (en banc) (Tjoflat, J.,
specially concurring); cert. denied, 498 U.S. 1023, 111
S. Ct. 670, 112 L.Ed.2d 663 (1991); see also Burton v.
Sheheen, 793 F. Supp. 1329, 1351-52 (D.S.C.1992) (de-
clining to import section 2 into section 5 because,
inter alia, of the differing burdens of proof), vacated
on other grounds sub nom. Statewide Reapportion-
ment Advisory Comm. v. Theodore, 508 U.S. 968, 113
S. Ct. 2954, 125 L.Ed.2d 656 (1998); City of Port
Arthur v. United States, 517 F. Supp. 987, 1005 n. 119
(D.D.C. 1981) (rejecting claim that section 2 action
can collaterally estop section 5 action because, inter
alia, burdens of proof in each case are different),
aff’d, 459 U.S. 159, 103 S. Ct. 530, 74 L.Ed.2d 334
(1992). That crucial procedural difference strongly
suggests the inappropriateness of importing section 2
standards into section 5.
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Defendant’s reliance on the legislative history of
the amendments to section 2 is similarly unavailing.
Where the language of a statutory regime is unam-
biguous, as it is here, we need not resort to that
regime’s legislative history. See Connecticut Nat'l
Bank v. Germain, 503 U.S. 249, 253-54, 112 S. Ct.
1146, 1149, 117 L.Ed.2d 391 (1992). Even if the lan-
guage of sections 2 and 5 did not plainly contemplate
two different and independent inquiries, we would not
be persuaded that what little legislative history
defendant has discovered is sufficient to justify the
radical expansion of an already significant encroach-
ment on the prerogatives of States and their sub-
divisions. Defendant bases its recourse to legislative
history in a footnote from the Senate Report that
accompanied the 1982 amendments to section 2: “In
light of the amendment to Section 2, it is intended
that a Section 5 objection also follow if a new voting
procedure itself so discriminates as to violate Section
2.” S. Rep. No. 97-417, 97th Cong., 2d Sess. at 12 n. 31
(1982) U.S.Code Cong. & Admin. News 1982 pp. 177,
189. Defendant also provides quotes to this effect
from two sponsors of the 1982 amendments. The
footnote appears in a report that accompanied the 1982
overhaul of section 2 that was precipitated by and
intended to repudiate Mobile v. Bolden, 446 U.S. 55,
100 S. Ct. 1490, 64 L.Ed.2d 47 (1980). Georgia v. Reno,
881 F. Supp. 7, 13 (D.D.C. 1995). In Mobile, a plurality
of the Supreme Court held that proof of discrimina-
tory purpose was required for a section 2 violation.
“The [footnote] cited by the defendants was intended
merely to emphasize that proof of the requisite
unlawful effect is in itself sufficient under either
section, regardless of motive.” Id. At that time,
section 2 was wholly rewritten to provide that no
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proof of discriminatory purpose is required in actions
brought under it; section 5 remained—and remains
today—as it had been written in 1975. In the face of
the palpably different standards plainly embodied in
sections 2 and 5, we think it not plausible that
Congress would indicate its desire to raise the hurdle
to preclearance by adding the requirements of section
2 to section 5 in a Senate Report footnote. Accord
Arizona v. Reno, 887 F. Supp. 318 (D.D.C.1995). Had
Congress plainly expressed this intention, we would
be bound to follow. It did not and we are not.

The Department argues in its brief—although it
appeared to retreat from this contention at closing
argument—that an additional reason for the court to
import section 2 into section 5 is that the Department
of Justice has promulgated regulations stating that
preclearance under section 5 ought to be denied where
the proposed voting change violates section 2. See 28
C.F.R. § 51.55(b)(2) (“In those instances in which the
Attorney General concludes that, as proposed, the
submitted change is free of discriminatory purpose
and retrogressive effect, but also concludes that a
bar to implementation of the change is necessary to
prevent a clear violation of amended section 2, the
Attorney General shall withhold section 5 pre-
clearance.”). The Department asserts that “the
Attorney General’s interpretations of the Act are
entitled to great deference.” [Def. Br. at 31.] Wher-
ever else the Attorney General’s interpretation of
section 5 of the Voting Rights Act may be entitled to
deference, it certainly is not in this court. We will
not defer to the Attorney General where, under the
statute, an action seeking preclearance may be
brought here in the first instance. See Litton Fin.
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Printing Div. v. NLRB, 501 U.S. 190, 203, 111 S. Ct.
2215, 2223, 115 L.Ed.2d 177 (1991) (citing Local Union
1395, Int'l Brotherhood of Elec. Workers v. NLRB,
797 F.2d 1027, 1030-31 (D.C. Cir. 1986)); Kelley v.
EPA, 15 F.3d 1100, 1108 (D.C. Cir. 1994) (“Even if an
agency enjoys authority to determine such a legal
issue administratively, deference is withheld if a
private party can bring the issue independently to
federal court under a private right of action.”), cert.
denied sub nom. American Bankers Ass'n v. Kelley,
513 U.S. 1110, 115 S. Ct. 900, 130 L.Ed.2d 784 (1995); cf.
Michigan Citizens for an Indep. Press v.
Thornburgh, 868 F.2d 1285, 1293 (D.C. Cir.), aff’'d, 493
U.S. 38,110 S. Ct. 398, 107 L.Ed.2d 277 (1989).

As we have noted, all courts to have considered the
guestion have decided that section 2 may not be
imported in section 5. See Texas v. United States,
Civ. Act. No. 94-1529, Mem. Op. at 1-3, 1995 WL 769160
(D.D.C. July 10, 1995); Arizona v. Reno, 887 F. Supp.
at 320-21; Georgia v. Reno, 881 F. Supp. at 13-14; New
York v. United States, 874 F. Supp. 394 (D.D.C. 1994);
see also Burton v. Sheheen, 793 F. Supp. at 1350-53.
Defendant would distinguish these cases, insisting
that the other panels refused to import section 2 into
section 5 cases because the only alleged section 2
violation was the addition of judgeships to an already
existing, already violative system for the election of
judges.® See Texas; Arizona;, Georgia, New York.

9 Defendant also argues that these cases are wrongly
decided and that as “the decisions of co-equal panels of this
Court do not constitute binding precedent on this Court.”
[Def. Br. at 33.] Although we need not be bound by the
decisions of co-equal panels, see In re Korean Air Lines
Disaster, 829 F.2d 1171, 1176 (D.C. Cir.1987), aff'd sub nom.
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[Def. Br. at 34.] In this case, defendant contends that
the proposed voting change is itself a violation of
section 2 and that preclearance must therefore be
denied. We are not persuaded. The reasoning used by
the prior courts is just as applicable here, regardless
of whether a given voting change is styled as an
addition to a system that allegedly violates section 2
or a violation of section 2 itself. The statute does not
provide for importation of section 2 into section 5, and
the particular circumstances of a given section 5
preclearance action can make no difference whatso-
ever.

In its discussion of the importation of section 2 into
section 5, defendant makes no mention of Miller v.
Johnson. In Miller, the Attorney General denied pre-
clearance for the Georgia General Assembly’s con-
ressional redistricting plan until it provided for three
majority-black districts. — U.S. at —, 115 S. Ct. at
2489. In finding that the General Assembly had made
race the “predominant factor” in its redistricting
and thereby violated the Equal Protection Clause, the
Court held that the manner in which the Attorney
General had employed section 5 of the Voting Rights
Act was *“insupportable,” and that the Attorney
General’s incorrect interpretation of section 5 could
not be a compelling state interest sufficient to sur-
vive strict scrutiny. Id. — U.S. at ——, 115 S. Ct. at
2492. Although much of the discussion in Miller con-

Chan v. Korean Air Lines, Ltd., 490 U.S. 122, 109 S. Ct. 1676,
104 L.Ed.2d 113 (1989), we certainly can be persuaded by them,
particularly given the three-judge constitution of these panels
and the fact that, in this curious corner of the law, the only
entity besides co-equal panels of this court that can ever
consider these questions is the Supreme Court.
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cerns the Equal Protection clause, Miller is very
much a statutory interpretation case. The Supreme
Court, rather than decide the constitutional gquestion
of whether compliance with the Voting Rights Act
could serve as a compelling state interest, expressly
repudiated the Department’s interpretation of section
5 1d. — US. at — - ——, 115 S. Ct. at 2490-91.
The Court noted that the purpose of section 5 is to
avoid retrogression in the position of minority voters,
and stated that the “Justice Department’s maximiza-
tion policy seems quite far removed from this pur-
pose.” Id. — U.S. at ——, 115 S. Ct. at 2493. “In
utilizing 8 5 to require States to create majority-
minority districts wherever possible, the Department
of Justice expanded its authority under the statute
beyond what Congress intended and we have upheld.”
Id. The Supreme Court further observed that it had
upheld section 5 in South Carolina v. Katzenbach,
383 U.S. 301, 86 S. Ct. 803, 15 L.Ed.2d 769 (1966), as a

necessary and constitutional response to some
states’ “extraordinary stratagem[s] of contriving
new rules of various kinds for the sole purpose of
perpetuating voting discrimination in the face of
adverse federal court decrees.” . . . But [its] be-
lief in Katzenbach that the federalism costs
exacted by § 5 preclearance could be justified by
those extraordinary circumstances does not mean
they can be justified in the circumstances of this
case.”

10 The federalism costs of section 5 (even without the im-
portation of section 2) have been noted throughout its history.
See Georgia v. United States, 411 U.S. 526, 545, 93 S. Ct. 1702,
1713, 36 L.Ed.2d 472 (1973) (Powell, J., dissenting) (“It is
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Id. (quoting Katzenbach, 383 U.S. at 335, 86 S. Ct. at
822).

Although Miller makes no explicit reference to the
injection of section 2 into section 5, the import of the
opinion on this issue is clear. So long as the standard
for the “effect” prong of section 5 remains “nonretro-
gression,” the only way for defendant to require the
creation of additional majority-black districts before
preclearance will be granted is to import the stan-
dards of section 2 into the section 5 preclearance
process. The very language with which the Attorney
General objected to the School Board’s redistricting
plan makes plain that section 2’s standards informed
the Attorney General's objection to the School
Board’s plan. Miller," however, makes crystalline

indeed a serious intrusion, incompatible with the basic struc-
ture of our system, for federal authorities to compel a State to
submit its legislation for advance review.”); South Carolina v.
Katzenbach, 383 U.S. at 359-60, 86 S. Ct. at 834 (Black, J.,
dissenting in part) (“[section] 5 which gives federal officials
power to veto state laws they do not like is in direct conflict
with the clear command of our Constitution that ‘The United
States shall guarantee to every State in this Union a Republi-
can Form of Government’”); Georgia v. Reno, 881 F. Supp. at
13 n. 8 (noting that the “extraordinary nature of section 5”
argued against importing section 2 into section 5).

1 Compare the Attorney General’'s August 30, 1993 letter
(“[T]he proposed plan, adopted by the parish police jury and
recommended by the school board’s consultant, would appear
to provide no opportunity for black voters to elect a candidate
of their choice to the school board.” (emphasis added)) with sec-
tion 2 (a violation of section 2 is proved where “it is shown that
the political processes leading to nomination or election in the
State or political subdivision are not equally open to participa-
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what was already clear: section 2 and its standards
have no place in a section 5 preclearance action. See
also Texas v. United States, Civ. Act. No. 94-1529,
Mem. Op. at 2-3.

In what may by now be a conditioned response,
defendant argues that even if we decide that a section
2 action cannot be brought in a section 5 preclearance
proceeding, we must still consider evidence of a
section 2 violation as evidence of discriminatory pur-
pose under section 5. We again disagree. As we have
said, the statutory language sets forth differing
standards for the two sections. The line cannot be
blurred by allowing a defendant to do indirectly what
it cannot do directly. The federalism costs already
exacted by section 5 are seriously increased if, under
the guise of “purpose” evidence, alleged section 2 vio-
lations must be countered by the political subdivision
whenever it seeks preclearance. See New York v.
United States, 874 F. Supp. at 399 (“Were we to accept
defendant’s theory that discriminatory intent may
always be inferred from the existence of an allegedly
discriminatory system, nearly every section 5 pre-
clearance proceeding could potentially be transformed
into full-blown section 2 litigation. We think a rule
creating such a state of affairs both unwarranted and
unwise.”). And, Miller forecloses the permitting of
section 2 evidence in a section 5 case. As a panel of
this court recently noted,

tion by [minority citizens] in that [they] have less opportunity
than other members of the electorate to participate in the
political process and to elect representatives of their choice”
(emphasis added)).
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the Court [in Miller] reaffirmed that the “pur-
pose” prong of section 5 must be analyzed within
the context of section 5's purpose, which “has
always been to insure that no voting-procedure
changes would be made that would lead to a
retrogression in the position of racial minorities
with respect to their effective exercise of the
electoral franchise.”

Texas v. United States, Civ. Act. No. 94-1529, Mem.
Op. at 2 (July 10, 1995) (quoting Miller, — U.S. at
——, 115 S. Ct. at 2493). Given the variety of good
reasons not to import section 2 into section 5, we will
not permit section 2 evidence to prove discriminatory
purpose under section 5.2

B.

The parties agree that the proposed redistricting
will not result in retrogression of minority vot-
ing strength in Bossier Parish, and thus, that the
“effect” prong of Section 5 is not in issue. The

2 At closing argument, defendant’s counsel was presented
with the question of whether a school board that affirmatively
decides not to take race into account in any way could be found
to have violated section 5. Counsel stated that a school board
with the history and context of the Bossier Parish School Board
declined to take race into account would indeed violate section
5. This strikes us as double counting. The reason the Bossier
Parish School Board is subject to section 5 at all is, at least in
part, because of its history and context. Now that it is subject
to section 5, defendant would again cite the School Board’s
history as a reason to saddle it with the additional burden of
affirmatively taking race into account in order to prove that it
did not have the proscribed purpose.
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statute requires a covered political subdivision seek-
ing a declaratory judgment to prove that the proposed
voting change “does not have the purpose and will not
have the effect of denying or abridging the right to
vote.” 42 U.S.C. § 1973c (emphasis added).

Plaintiff bears the burden of proving that it did not
adopt the Police Jury plan with a discriminatory
purpose. Rome v. United States, 446 U.S. 156, 183,
100 S. Ct. 1548, 1565, 64 L.Ed.2d 119 (1980) (“Under
[section] 5, the city bears the burden of proving lack
of discriminatory purpose and effect.”). All courts
agree that the entity seeking preclearance has the
burden of proving that the proposed change has
neither a discriminatory effect nor a discriminatory
purpose. How this plays itself out in litigation has
been left largely unexplored. But it must be recog-
nized that placing a burden of proving nondiscrimina-
tion on the plaintiff is anomalous under our law; the
plaintiff is put in the position of proving a negative.”

Courts have devised complex burden-shifting
regimes for litigation under Title VII and section 2 of
the Voting Rights Act. In an action under Title VII,
a plaintiff complaining of discrimination in the em-
ployment context must set forth a prima facie case of
discrimination. At that point, the burden shifts to the
employer to prove that the complained-of employment
action was undertaken for other, nondiscriminatory
reasons. The burden then shifts back to the plaintiff

13 It is particularly anomalous where the voting change has
no retrogressive effect and the political subdivision thus bears
the burden of proving that when it did nothing bad, it did so
with a non-bad motive.
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to prove that the employer’s offered reasons are pre-
textual. See, e.g., Johnson v. Transportation Agency,
480 U.S. 616, 628, 107 S. Ct. 1442, 1450, 94 L.Ed.2d 615
(1987); McDonnell Douglas Corp. v. Green, 411 U.S.
792, 802, 93 S. Ct. 1817, 1824, 36 L.Ed.2d 668 (1973).
Similarly, courts in section 2 cases have held that
once the plaintiff establishes a prima facie case of vote
dilution, the burden shifts to the political subdivision
to prove that the voting regime does not result in, or
have as its purpose, discrimination. See, e.g., Hall v.
Holder, 955 F.2d 1563, 1573-74 (11th Cir. 1992), rev’'d
on other grounds, 512 U.S. 874, 114 S. Ct. 2581, 129
L.Ed.2d 687 (1994); Solomon v. Liberty County, 899
F.2d 1012, 1036 (11th Cir. 1990) (en banc) (Tjoflat, J.,
specially concurring). In actions under both Title
VIl and section 2, the burden-shifting regimes were
enacted in order to alleviate the difficulty for plain-
tiffs of proving that defendants acted with discrimina-
tory intent. These procedural services thus do not
appear appropriate to a section 5 case.

To be sure, something like a burden shifting must
occur in this, as in every other, civil case. Once the
Board makes out its prima facie case, it is entitled to
preclearance unless its prima facie case is rebutted.
See Director, Office of Workers’ Compensation Pro-
grams, Dept. of Labor v. Greenwich Collieries, 512
U.S. 267, —, 114 S. Ct. 2251, 2259, 129 L.Ed.2d 221
(1994) (“[W]hen the party with the burden of persua-
sion establishes a prima facie case supported by
‘credible and credited evidence,” it must either be re-
butted or accepted as true”). If it is rebutted, then we
must weigh the School Board’s evidence against that
proffered on the other side. If the evidence is equally
convincing on either side, the School Board—bearing
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the risk of nonpersuasion—must lose. See McCain v.
Lybrand, 465 U.S. 236, 257, 104 S. Ct. 1037, 1050, 79
L.Ed.2d 271 (1984) (in the preclearance process, “the
burden of proof (the risk of non-persuasion) is placed
upon the covered jurisdiction”). If, however, the
School Board’s evidence is more persuasive than the
evidence proffered against it, the School Board is
entitled to preclearance. To make out a prima facie
case for preclearance, the School Board must dem-
onstrate that the proposed change will have no retro-
gressive effect, and that the change was undertaken
without a discriminatory purpose. Proof of nondis-
criminatory purpose must include “legitimate rea-
sons” for settling on the given change. Richmond v.
United States, 422 U.S. 358, 375, 95 S. Ct. 2296, 2306,
45 L.Ed.2d 245 (1975). When the prima facie case
has been made by the School Board, defendant must
offer evidence in rebuttal in order to prevent pre-
clearance.*

14 A panel of this court recently stated that, in order to
prove that it has not acted with the prohibited intent, the
section 5 plaintiff, “[a]s a practical matter,” must come forward
with evidence of legitimate, nondiscriminatory motives for the
proposed changes to the voting laws. In addition, the plaintiff
must furnish some affirmative evidence that the proposed
changes were not motivated by a discriminatory purpose. Once
the section 5 plaintiff has made such a showing, the burden
shifts to the Attorney General, as the party resisting pre-
clearance, to provide some evidence of a discriminatory pur-
pose on the part of the legislators who seek to make the change.
In the absence of such a showing, the section 5 plaintiff will be
found to have carried its burden of establishing a lack of dis-
criminatory purpose. New York v. United States, 874 F. Supp.
at 400. That opinion, unfortunately, did not cite any authority
for this division of the burden of proof.



106a

The School Board has offered a host of non-
discriminatory reasons for adopting the Police Jury
plan. We are satisfied that at least two of these are
“legitimate, nondiscriminatory motives,” New York,
874 F. Supp. at 400.®

The Police Jury plan offered the twin attractions of
guaranteed preclearance and easy implementation
(because no precinct lines would need redrawing).
The School Board did not like the Police Jury plan
when it was first presented to them, and there
were certainly reasons not to. The Police Jury plan
wreaked havoc with the incumbencies of four of the
School Board members and was not drawn with school
locations in mind. When, however, the redistricting
process began to cause agitation within the black
community, and when it became obvious that any plan
adopted by the School Board would give rise to con-
troversy and division (and we find that by the time the
NAACP’s redistricting plan had been presented to
the School Board, the Board could very reason-
ably foresee this), the Police Jury plan became, as
Board member Myrick described it, “expedient.” Any
port will do in a storm, and when the clouds over the
School Board’s redistricting process began to grow
ominous, the only close port was the already pre-
cleared Police Jury plan.

5 In the course of litigation, the School Board has offered
several reasons for its adoption of the Police Jury plan that
clearly were not real reasons. At one point, the School Board
maintained that it adopted the plan (on October 1, 1992) to
avoid running afoul of Shaw v. Reno, 509 U.S. 630, 113 S. Ct.
2816, 125 L.Ed.2d 511 (1993) (decided June 28, 1993).
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Defendant and defendant-intervenors contend that
the Police Jury plan itself was precleared by the
Attorney General only because relevant information
was withheld from the Attorney General. In order for
this to be evidence that the School Board adopted
the Police Jury plan with an impermissible purpose,
the School Board would have to have known that such
information had been withheld from the Attorney
General, and that but for that withholding, the
Attorney General would not have precleared the Po-
lice Jury plan. We know of no evidence even suggest-
ing the School Board had any knowledge that the
Police Jury plan had been precleared illegitimately if
in fact it had been.

Further, the Police Jury plan would require no
splitting of precincts. While the evidence on the
effect of a school board’s efforts to redistrict in a way
that splits precincts is confused, what is uncontro-
verted is that changing precincts is neither guaran-
teed nor free. The NAACP plan presented to the
School Board—the only other plan available to the
school board at the time—split at least 46 precincts.
Defendant-intervenors’ witness, David Creed, who
testified that precinct-splitting was quite common
and that he himself had drawn several redistricting
plans that split precincts, [D-1 Exh. F at 2-3], had
never drawn a plan that split more than eight pre-
cincts. [Tr. Il, at 119.] Splitting precincts would have
required assistance from the Police Jury—a body
that had rebuffed the School Board’s earlier overtures
for coordinated efforts. And, the splitting of precincts
would have cost money. Evidence was presented that
each precinct split would cost $850, and even if this
number was substantially overstated, no one suggests
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that precincts can be split for free. When the School
Board began the redistricting process, it likely
anticipated the necessity of splitting some precincts.
It hired the Police Jury’s cartographer with the
expectation that he would spend a substantial amount
of time on the project, and it was given maps of the
then-existing precincts and told it would have to work
with the Police Jury with respect to the precincts.
Nonetheless, the School Board entirely reasonably
could have, when faced with the NAACP’s plan,
arrived quickly at the conclusion that zero precinct
splits was significantly more desirable than 46.

Moreover, in the midst of the controversy, at the
behest of the black community, and over the “bitter
opposition” of some white constituents, the School
Board itself appointed a black member to its only
vacant seat in time to participate in and vote on the
adoption of the Police Jury plan. Defendant tries to
minimize this fact by noting that the vote was only
six to five, that Jerome Blunt was appointed to a
district that was 89% white, and that Blunt promptly
lost in a special election six months later. That Blunt
was appointed by a bare majority tells us nothing
more than that at least a majority of the white Board
members were responsive to the black community and
were not opposed to black representation on the
School Board. That Blunt lost his next election can-
not, we think, be fairly laid at the School Board’s door,
particularly given that the district to which he
was appointed—again, at the behest of George Price
and others—was the only one with a vacancy. This
appointment, particularly when its timing and con-
text are considered, indicates that a majority of the
white Board members not only were not opposed to
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black representation on the School Board, but af-
firmatively brought it about for the first time in
Parish history.

The School Board thus has presented a prima facie
case for preclearance. Defendant seeks to rebut this
case by presenting what it styles as “direct” and
“indirect” evidence of discriminatory purpose.

The “direct” evidence presented by defendant and
defendant-intervenors consists of the alleged state-
ments of three School Board members. We conclude
that none of the statements attributed to these Board
members, if they were in fact made, show that the
Board acted with a discriminatory motivation. The
first statement offered by defendant is perhaps the
most troubling. S.P. Davis, an attorney representing
a plaintiff-intervenor in the Lemon suit, testified
that Board member Henry Burns told him that, while
Burns himself had no opposition to the idea, other
members of the Board were “hostile to black repre-
sentation on the School Board.”*® Plaintiffs did not
cross-examine Davis on this point, so we do not know
more specifically what Davis understood Burns to
mean by “black representation.” The phrase is
subject to at least two interpretations. We would be
troubled indeed if Burns was referring to hostility on
the part of other Board members to the presence of
black persons as members of the School Board. But,
because at least six of the School Board members
proved their lack of hostility to this sort of black

16 We note the difficulty involved in giving weight to testi-
mony as to an out-of-court statement by a third party con-
cerning the mental state of other, unnamed third parties.
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representation by appointing a black Board member,
we do not believe that Burns meant this. If Burns
meant, by “black representation,” that other members
of the School Board were opposed to the intentional
drawing of majority-black districts in order to ensure
black representation on the Board, that is hardly an
indication of discriminatory purpose unless section 5
imposes an affirmative obligation to draw additional
majority-black districts. There are a host of entirely
legitimate reasons to oppose this sort of district-
drawing. A Board member could, for example, be
opposed to districts that split numerous precincts or
that violated traditional districting principles.

Board member Barry Musgrove’'s alleged
statement to George Price that, while Musgrove was
not personally opposed, other Board members were
hostile to drawing majority-black districts is also
relied upon by defendant. Musgrove denies making
this statement, [Tr. I, at 56.], but we will assume for
this analysis that he said what Price says he said.
But again, this statement is not evidence of dis-
criminatory purpose. A Board member could have any
number of perfectly legitimate reasons to oppose the
drawing of majority-black districts, particularly in
the manner of the NAACP plan. Without more than
Price’s testimony, we will not assume the worst and
credit the unnamed School Board members with an
untoward motivation when the statement lends itself
just as easily to a nondiscriminatory interpretation.

The last Board-member statement emphasized by
defendant is that of Thomas Myrick, as testified to by
intervenors George Price and Thelma Harry, that
Myrick would not let his seat be taken. But, we do not
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attribute a racist motivation to the perfectly under-
standable expression by an incumbent of the strong
desire not to have his district so changed that his
constituency is obliterated. Even if Myrick’s state-
ment was an indication of a discriminatory pur-
pose on Myrick’'s part—which we do not think it
was—on this record it would be inappropriate to
attribute such a purpose to the other nine members of
the Board who voted to adopt the Police Jury plan.”

The *“indirect” evidence defendant most heavily
relies upon is the “sequence of events leading to the
school board’s adoption of the police jury plan.” [Def.
Br. at 15.] Defendant argues that these events raise
an inference that the plan was adopted with a
discriminatory purpose. Defendant notes that when
the Police Jury plan was first presented to the Board,
the Board declined to adopt it, in part because it
pitted two pairs of incumbents against each other.
Defendant also emphasizes the Board’s unwillingness
to permit participation in the redistricting process
by George Price and the NAACP; most of the re-
districting work done by the Board was not done
publicly. And, defendant argues, and regards as the
nail in the School Board's coffin, that the Board
“rushed to adopt the police jury plan” only after it
“was confronted with the NAACP’s plan.” [Def. Br.
at 18.] If the only evidence before us were that sum-

7 When asked at oral argument for the best evidence of
discriminatory purpose, counsel for defendant-intervenors
pointed to the remarks of the school board members. Our dis-
senting colleague thinks little of this evidence: “These state-
ments standing alone would certainly be insufficient to show
discriminatory purpose.” Dissent at 459.
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marized here and relied on so heavily by the
defendant, we would still have difficulty following its
inferential leap. We think that assuming that the
quick rejection of the NAACP plan is probative of a
discriminatory purpose requires at least that the
Board have regarded the NAACP plan as a plausible
plan. We have no evidence that the plan was, as an
objective matter, plausible (after all, it split 46
precincts and is no longer seriously put forward by
either defendant or defendant-intervenors). And, we
have no indication that the School Board itself
thought the plan plausible. The existence of the
NAACP plan demonstrated to the Board that its
efforts to redistrict would be subject to exacting
review and vociferous criticism. The swift selection
of the only plan around that bore the imprimatur of
the Attorney General resembles not a brazen stroke
in the name of racist redistricting but an under-
standable, if not necessarily laudable, retreat from a
protracted and highly charged public battle. In light
of this, and mindful of the Board’s demonstrable will-
ingness to ensure black representation on the Board
(the creation of a majority-black district would not
necessarily lead to the election of a black Board
member, while the appointment of a black Board
member unavoidably would), we think defendant and
defendant-intervenors’ inference is unjustified.”

18 Defendant mentions the continuing duty of the School
Board to “remedy any remaining vestiges of the dual [school]
system” under the order in Lemon v. Bossier Parish School
Board, 240 F.Supp. 709 (W.D. La. 1965), citing in particular
the School Board’s failure to maintain a biracial committee. We
fail to see how this can be in any way related to the School
Board’s purpose in adopting the Police Jury plan.
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At bottom, defendant’s argument that the School
Board’s adoption of the Police Jury plan rather than
something like the NAACP plan runs afoul of section
5 is indistinguishable from an argument rejected by
the Court in Miller v. Johnson. Here, defendant
argues that the School Board has failed to provide an
adequate reason explaining why it declined to act on a
proposal featuring two majority-black districts. In
Miller, the “key to the Government’s position . . . is
and always has been that Georgia failed to proffer a
nondiscriminatory purpose for its refusal in the first
two submissions to take the steps necessary to create
a third majority-minority district.” — U.S. at —,
115 S. Ct. at 2492. The Supreme Court described this
position as “insupportable” and stated that Georgia’s
adherence to “other districting principles instead
of creating as many majority-minority districts as
possible does not support an inference that the plan
‘so discriminates on the basis of race or color as to
violate the Constitution,” and thus cannot provide
any basis under § 5 for the Justice Department’s
objection.” Id. — U.S. at ——, 115 S. Ct. at 2492
(citations omitted). We note that, in Miller, the
Department of Justice denied preclearance until the
Georgia Assembly had drawn three of 11 (or 27%)
black majority districts in a State with a population
that is 27% black. The Supreme Court agreed with
the district court that the Department of Justice
was engaged improperly in “black-maximization” on a
theory of section 5 that the Supreme Court rejected.
Id. Here, defendant denied preclearance noting that
the Board had adopted the Police Jury plan when it
had before it a plan that provided for two of 12 (or 18%)
majority-black districts in a parish with a voting-age
population that is 17.6% black. The key to defendant’s
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position in this case, similarly, is that the School
Board has not provided an adequate explanation for
adopting the precleared Police Jury plan when it had
before it the NAACP plan. As Miller makes clear,
the adoption of one nonretrogressive plan rather than
another nonretrogressive plan that contains more
majority-black districts cannot by itself give rise to
the inference of discriminatory purpose. Defendant
here, as it did in Miller, pursues a theory the result
of which is that no political subdivision presented
with a plan that provides for x number of majority-
black districts can ever adequately explain its rea-
sons for adopting a plan that provides for x minus n
majority-black districts. The Miller Court rejected
this theory of section 5, and we will not resuscitate it
here.

Accordingly, we grant plaintiff Bossier Parish
School Board the requested declaratory judgment.

[Maps included as an appendix to the opinion, but
omitted from this appendix, are reproduced at 907 F.
Supp. at 451-452; the originals are U.S. Exhs. 76A and
77F.]
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KEssLER, District Judge, concurring in part and
dissenting in part.

I concur in the holding of section I1I(A) of the
majority opinion, namely, that section 2 of the Voting
Rights Act may not be imported into section 5. 42
U.S.C. § 1973c. The statute does not compel such a
reading, and all three-judge panels which have ad-
dressed the issue have concluded that section 2
requirements are not part of section 5. See Texas V.
United States, Civ. No. 94-1529, Slip. op. at 2, 1995 WL
456338 (D.D.C. Apr. 24, 1995); Arizona v. Reno, 887 F.
Supp. 318, 321-22 (D.D.C. 1995); Georgia v. Reno, 881
F. Supp. 7, 13-14 (D.D.C. 1995); New York v. United
States, 874 F. Supp. 394, 400 (D.D.C. 1994). Sections 2
and 5 are undoubtedly “designed to complement and
reinforce each other,” Arizona, 887 F. Supp. at 321,
but because they “differ in structure, purpose and
application,” Holder v. Hall, 512 U.S. 874, —, 114 S.
Ct. 2581, 2587, 129 L.Ed.2d 687 (1994) (opinion of
Kennedy, J.), the inquiries into each section are
independent. Our colleagues in Arizona, recently
considered the identical issue, and our holding today
with respect to sections 2 and 5 is consistent with
that opinion: The School Board may receive clearance
under section 5 without demonstrating that its re-
districting decision complies with section 2, and the
Department may not withhold preclearance merely by
establishing a section 2 violation. See Arizona, 887
F. Supp. at 323-24.

As to section I11(B) of the majority opinion, how-
ever, | cannot in good conscience agree with the
result reached by my two colleagues. The extensive
record demonstrates that the Bossier Parish School
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Board did not act with “legitimate, nondiscriminatory
motives.” New York, 874 F. Supp. at 400. Rather, in
light of the impact the School Board’s decision will
have on the black community, the long history of
discrimination and segregation in the Bossier Parish
school system, the perpetuation of the exclusion of
blacks from full participation in the electoral process,
the significant timing of events that led up to the
School Board’s decision, and the noticeable depar-
tures from normal procedure, I am convinced that
the School Board acted with “the purpose .
[of] abridging the right to vote on account of race
or color” in violation of the Voting Rights Act,
42 U.S.C. § 1973c. Accordingly, 1 would deny pre-
clearance, and I respectfully dissent.

Under section 5 of the Voting Rights Act, the bur-
den of proving that the adopted plan does not have
a discriminatory purpose rests squarely with the
Bossier Parish School Board. Rome v. United
States, 446 U.S. 156, 183 n. 18, 100 S. Ct. 1548, 1565 n.
18, 64 L.Ed.2d 119 (1980); Georgia v. United States,
411 U.S. 526, 538, 93 S. Ct. 1702, 1709, 36 L.Ed.2d
472 (1973). As stated succinctly by the majority, if
the evidence is equally convincing on either side,
the School Board—bearing the risk of non-
persuasion—must lose. Maj. Op. 446; see McCain V.
Lybrand, 465 U.S. 236, 257, 104 S. Ct. 1037, 1050, 79
L.Ed.2d 271 (1984) (in the preclearance process,
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“the burden of proof (the risk of nonpersuasion) is
placed upon the covered jurisdiction”).! In this case,
the evidence is far from being equally convincing on
either side. Not only does the evidence fail to prove
absence of discriminatory purpose, it shows that
racial purpose fueled the School Board’s decision.

The Supreme Court has told us that “[d]etermining
whether invidious purpose was a motivating factor
demands a sensitive inquiry into such circumstantial
and direct evidence of intent as may be available.”
Village of Arlington Heights v. Metropolitan Hous-
ing Development Corp., 429 U.S. 252, 266, 97 S. Ct.
555, 564, 50 L.Ed.2d 450 (1977). Such evidence, the
Court stated, includes the impact the state’s action
has on protected minority groups; the historical
background of the challenged decision; the specific
sequence of events leading up to that decision; any
substantive departure from the normal process; and
the legislative or administrative history of the deci-
sion. 1d. 429 U.S. at 266-268, 97 S. Ct. at 564-565. See
also Busbee v. Smith, 549 F. Supp. 494, 516-517 (1982),
aff'd, 459 U.S. 1166, 103 S. Ct. 809, 74 L.Ed.2d 1010

1 While it may be true that this burden-shifting scheme is
“anomalous under our law,” Maj. Op. at 445-446, that should
have no influence on our decision. Congress decides how to
write the country’s statutes, and Congress clearly believed that
the states’ open defiance of the Equal Protection Clause—what
the Supreme Court called an “insidious and pervasive
evil,”—South Carolina v. Katzenbach, 383 U.S. 301, 309, 86 S.
Ct. 803, 808, 15 L.Ed.2d 769 (1966), was serious enough to
warrant the “federalism costs,” Maj. Op. at 444, of the Voting
Rights Act.
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(1983). Applying this legal standard to the record
before us, | find that the evidence demonstrates
conclusively that the Bossier School Board acted
with discriminatory purpose.’

A

In Arlington Heights, the Court said that when
analyzing the government’s purpose, “an important
starting point . . . [is the] impact of an official
action—whether it ‘bears more heavily on one race
than another.”” Arlington Heights, 429 U.S. at 266,
97 S. Ct. at 563 (quoting Washington v. Davis, 426
U.S. 229, 242, 96 S. Ct. 2040, 2049, 48 L.Ed.2d 597
(1976)). The Board’s adoption of a redistricting plan
with no majority-black districts undoubtedly “bears
more heavily” on the black community in Bossier
Parish than on the white community, because it
effectively prevents black voters from electing candi-
dates of their choice to the School Board.

In Bossier Parish, voting is racially polarized,
Stips. 11 181-196. No black person has ever been
elected to the Bossier Parish School Board, Stip
9 153, despite the fact that 20.1% of the population of
Bossier Parish is black, Stip. 1 5, and almost 30% of
its public schools are black. Stips. 11 5, 134. Given
this context, black voters may well require a

2 It is telling that the majority never once refers to Arling-
ton Heights when they evaluate the evidence submitted by the
Department and Intervenors. See Maj. Op. at 447-449. Indeed,
the majority articulates no standard by which it decides
whether “the School Board’s evidence is more persuasive than
the evidence proffered against it.” Maj. Op. at 446.
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majority-black district in order to have a fair chance
of electing candidates of their choice. Further,
“[b]ecause it is sensible to expect that at least some
blacks would have been elected [to the Board], the fact
that none have ever been elected is important evi-
dence of purposeful exclusion.” Rogers v. Lodge, 458
U.S. 613, 623-24, 102 S. Ct. 3272, 3279, 73 L.Ed.2d 1012
(1982). As one federal court of appeals noted, “nothing
iIs as emphatic as zero.” United States v. Hinds
County School Board, 417 F.2d 852, 858 (5th Cir.
1969). The fact is, the Board’s plan presents the black
minority of Bossier Parish with no realistic opportu-
nity to elect any candidates of its choice to any of the
board seats.

Moreover, as Defendant-Intervenors demonstrated,
it was clearly possible to draw a redistricting plan
for the Bossier Parish Schools with one or two
majority-black districts, and still respect traditional
districting principles.®* The School Board admits that
it is “obvious that a reasonably compact black-
majority district could be drawn in Bossier City.”
Stip. 1 36. But rather than consider either of the
alternative proposals brought before it or direct their
own cartographer to draft one, the School Board
adopted a plan “which guaranteed that blacks would
remain underrepresented on the [School Board] by
comparison to their numerical strength in the en-
larged community.” City of Port Arthur v. United

3 In addition to the plan presented to the School Board on
September 3, 1992, Defendant-Intervenors have presented two
other plans that show it is possible to draw majority-black dis-
tricts in Bossier Parish which are fully consistent with tradi-
tional districting principles.
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States, 517 F. Supp. 987, 1022 (D.D.C. 1981), aff’'d, 459
U.S. 159, 103 S. Ct. 530, 74 L.Ed.2d 334 (1982). This
conscious decision to adopt a plan that effectively
excludes minority voters from the political process is
probative of discriminatory intent.

B.

The Supreme Court has held specifically that “the
historical background of the challenged decision” is
properly part of the purpose inquiry under the Voting
Rights Act. Arlington Heights, 429 U.S. at 267, 97 S.
Ct. at 564. Here, the history of discrimination and
racism in and out of the school system demonstrates
that the School Board’s vote was yet another chapter
in its long-standing refusal to address the concerns of
the black community of Bossier Parish. Evidence of
historical discrimination “is relevant to drawing an
inference of purposeful discrimination, particularly in
cases such as this one where the evidence shows that
discriminatory practices were commonly utilized .
and that they were replaced by laws and practices
which, though neutral on their face, serve to maintain
the status quo.” Rogers, 458 U.S. at 625, 102 S. Ct. at
3279.%

4 The majority excludes evidence of historical discrimina-
tion in the Bossier Public Schools and Bossier Parish because it
believes that such “evidence [is] relevant only to the section 2
inquiry.” Maj. Op. at 440, n.5. In my view, the majority
wrongly believes that once we decide that sections 2 and 5 are
analytically distinct, we may not use evidence of historical dis-
crimination (which is central to a section 2 inquiry) to decide
the “purpose” prong of section 5. But as the panel recently
explained in Arizona v. Reno, 887 F. Supp. at 323, nothing in
the statute or case law leads to that conclusion. “Although the
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It is undisputed that Louisiana and the Bossier
school system have a history of segregation and
racial discrimination predating the Civil War.
Following the passage of the Thirteenth Amendment,
Louisiana began what the Supreme Court has called
“unremitting and ingenious” defiance of the Consti-
tution, South Carolina v. Katzenbach, 383 U.S. 301,
309, 86 S. Ct. 803, 808, 15 L.Ed.2d 769 (1966), by pass-
ing laws designed to disenfranchise black voters.
Stip. 9 216. One law prohibited elected officials from
helping illiterates.  Another statute required all
voters to use complex application forms, prohibited
explanation of application questions, and facilitated
wholesale purges by party officials of voters who
managed to register successfully. 1d. The new laws
reduced black registration by 90 percent in the state,
leaving only 10 percent of adult black males eligible to
vote. Stip. T 216. Two years later, in 1889,
Louisiana’s Constitutional Convention imposed a
“grandfather” clause and educational and property
gualifications for voter registration. Both provisions

inquiry required under the purpose prong of section 5 extends
into areas that would also be relevant in a section 2
proceeding,” that does not mean that considering evidence of
historical discrimination is “tantamount to launching a section 2
proceeding . . . under the guise of section 5.” 1Id. at 323.
More importantly, excluding evidence of historical discrimi-
nation contravenes the Supreme Court’'s explicit direction in
Arlington Heights, where the Court stated that among the
factors to consider in the “purpose” inquiry is the “historical
background of the decision . . . particularly if it reveals a
series of official actions taken for invidious purposes.” 429 U.S.
at 268, 97 S. Ct. at 564. In short, the majority ignores the
standard the Supreme Court established to govern precisely
the type of inquiry we must make in this case.
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were designed to limit black political participation,
Stip. § 217, and both succeeded: black males con-
stituted just 4 percent of the state’s population. See
United States v. State of Louisiana, 225 F. Supp. 353,
373 (E.D. La. 1963).

In 1921, pursuant to state law, the state
Democratic party established an all-white primary.
Stips. 11 220, 222. That same year, the Legislature
replaced the grandfather clause with a requirement
that an applicant “give a reasonable interpretation” of
any section of the federal or state constitution in
order to vote. Stip. 1 221. After the all-white primary
was struck down by a federal court, the Democratic
party adopted an anti-single-shot law, and a majority
vote requirement for party officers. Major v. Treen,
574 F. Supp. 325, 341 (E.D. La. 1983). The “reasonable
interpretation” requirement was finally held uncon-
stitutional by the United States Supreme Court in
1965. Louisiana v. United States, 380 U.S. 145, 85 S.
Ct. 817, 13 L.Ed.2d 709 (1965).

In the Bossier school system it was much of the
same. Despite the Supreme Court’s decision in
Brown v. Board of Education, 347 U.S. 483, 74 S. Ct.
686, 98 L.Ed. 873 (1954), de jure segregation was the
rule in Louisiana public schools, and federal courts
were forced to order school districts to comply with
federal law. Stip.  235. Since 1965, the Bossier
Parish School Board has been the defendant in Lemon
v. Bossier Parish School Board, Civ. Act. No. 10,687
(W.D. La,, filed Dec. 2, 1964) in which it was found
liable for intentionally segregating the public schools
in violation of the Fourteenth Amendment. Lemon v.
Bossier Parish Sch. Bd., 240 F. Supp. 709 (W.D. La.
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1965), aff'd, 370 F.2d 847 (5th Cir. 1967), cert. denied,
388 U.S. 911, 87 S. Ct. 2116, 18 L.Ed.2d 1350 (1967).

Throughout the late 1960’s and early 1970’s, the
school board sought to limit or evade its desegre-
gation obligations. At one point, the School Board
sought to assign black children of Barksdale Air
Force Base personnel to black schools without a right
to transfer to white schools, claiming that they were
“federal children” and not within the “jurisdiction” of
the school district. Stip. § 237. Circuit Judge
Wisdom rejected the School Board’s “new and bizarre
excuse” for rationalizing its denial of the consti-
tutional right of black school children to equal
educational opportunities. Bossier Parish School
Board v. Lemon, 370 F.2d 847, 849 (5th Cir. 1967).

In 1969, the Fifth Circuit rejected the school
board’s “freedom of choice” plan in Hall v. St. Helena
Parish Sch. Bd., 417 F.2d 801 (5th Cir. 1969), and in
1970, after “protracted litigation,” rejected another
inadequate remedial plan proposed by the district in
Lemon v. Bossier Parish Sch. Bd., 421 F.2d 121 (5th
Cir. 1969).

In 1971, the court held unconstitutional the School
Board’s plan to assign students to one of two schools
in Plain Dealing based on their test scores. Lemon v.
Bossier Parish Sch. Bd., 444 F.2d 1400 (5th Cir. 1971).
In 1979, the School Board filed a motion seeking a
declaration of unitary status and a release from fur-
ther court supervision. The motion was denied, and
the school district has yet to be declared a unitary
system. Stip. § 239. Since 1980, despite the School
Board’s continuing duty to desegregate, the number
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of elementary schools with predominately black
enrollments has increased from one to four. To this
day, the School Board remains under direct federal
court order to remedy any remaining vestiges of
segregation in its schools.

The Board has also failed to honor the Lemon
court’'s order to maintain a Biracial Committee to
“recommend to the School Board ways to attain and
maintain a unitary system and to improve education
in the parish.” Stip. § 111. The committee met only 2
or 3 times, and only the black members attended. For
decades following the court’s order, the Board ignored
this requirement altogether. Stip. § 112. In 1993, the
Board finally established a similar committee, but
disbanded it after three months because, according to
School Board Member Barry Musgrove, “the tone of
the committee made up of the minority members of
the committee quickly turned toward becoming
involved in policy.” Stip. T 116. What exactly the
Committee was supposed to become involved in, if not
policy, is unclear. What is clear is that the Board’s
unilateral dismantling of the Committee was in direct
violation of a federal court order to address the
concerns of the black community.

The School Board’s adoption of the Police Jury plan
must be evaluated in the framework of this long
history of official discrimination. It may seem unduly
harsh to consider racism and discrimination dating
back to the Civil War, but this history reveals an
insidious pattern which cannot be ignored, and must
inform our decision today. Like the school boards
and legislatures before it, the Bossier Parish School
Board’s actions effectively eliminate the black com-
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munity from the political process. So long as black
voters have no electoral power, they have no voice,
and the School Board can safely ignore their con-
cerns.

C.

The Supreme Court has told us that “the specific
sequence of events leading up to the challenged de-
cision may shed some light on the decisionmaker’s
purpose.” Arlington Heights, 429 U.S. at 267, 97 S.
Ct. at 564. Here, the sequence of events leading up to
the adoption of the Police Jury plan supplies further
proof of discriminatory purpose.

The redistricting process began in May, 1991, when
the Board decided to develop its own plan rather than
adopt the one accepted by the Police Jury. Given the
fact that the next School Board election was not
scheduled until October, 1994, there was no need for
hasty Board action. The Board hired Gary Joiner, a
cartographer, who had drawn the Police Jury plan.
He was hired to perform 200-250 hours of work, far
more time than would be needed simply to recreate
the Police Jury plan. Stip. § 86. On July 29, 1991, the
Police Jury plan was precleared by the Justice
Department. On September 5, 1991, however, the
School Board decided not to adopt the Police Jury
plan, largely because it would pit incumbents against
each other. Over the course of the next year, School
Board members considered a number of redistricting
options. Mr. Joiner met privately with School Board
members and demonstrated different possibilities to
them on his computer. Stip.  96. These meetings
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were not open to the public nor were there any
recorded minutes or published notice of the meetings.

While the School Board was meeting and planning
in private, the black community was trying, unsuc-
cessfully, to participate in public. In March of 1992,
George Price, on behalf of a coalition of black com-
munity groups, wrote the School Board asking to
participate in its redistricting process. Stip. { 93.
Neither the Board nor the Superintendent responded
to this request. Id. In August of 1992, Mr. Price sent
another letter asking specifically to be involved in
every aspect of the redistricting process. Again, no
response. Stip. T 94.

Frustrated by the School Board’'s unresponsive-
ness, Price contacted the NAACP Redistricting
Project in Baltimore. The Project developed a partial
plan for Price to present to the School Board that
consisted of two majority-black districts. Stip. § 98.
The plan did not show the other ten districts that
made up the Parish. When Price showed this plan to a
school district official, he was told that the plan was
unacceptable because it only showed two districts.
Price went back to the NAACP and a new plan was
drawn up.

Then, on September 3, 1992, when Price appeared
on behalf of the black community at a public hearing
and presented a new plan showing all twelve districts,
including two majority-black districts, the Board dis-
missed it summarily, claiming—incorrectly—that
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they could not consider any plan that split precinct
lines.> Stip. 1 102.

At its next meeting, on September 17, 1992, without
any further consultation with its cartographer or
attempt to address the concerns of the black com-
munity, the School Board passed a motion of intent
to adopt the Police Jury plan, which had no majority-
black districts. At that meeting, Mr. Price again
presented the NAACP proposal. Stip. § 106. Instead
of discussing the plan with Mr. Joiner, or asking him
to further analyze the possibility of drawing black-
majority districts without splitting precincts (the
School Board’s purported reason for rejecting the
plan), the Board simply passed the motion of intent to
adopt the Policy Jury plan at the next School Board
meeting. 1d.

One week later, on September 24, 1992, an overflow
crowd attended a public hearing on the redistricting
plan. Fifteen people spoke against the School Board’s
proposed plan, most of whom objected because it would
dilute minority voting strength. Not a single person
spoke in favor of the plan. Stip. T 108. At this
hearing, Mr. Price presented the Board with a
petition signed by more than 500 Bossier Parish
citizens, asking the Board to consider an alternative
redistricting plan. Id.

Despite the one-sided input from Bossier citizens,
and despite the fact that the Board was under no time
pressure to decide the issue, the Board voted one
week later to adopt the Police Jury plan. As with the

5 See discussion at pages 443-444, infra.
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meetings of September 3 and September 17, the
Board’s minutes of the October 1, 1995 meeting re-
flect little substantive consideration of the Police
Jury plan, other than to approve the Police Jury plan
as quickly as possible.® Board Member Myrick testi-
fied that the Board adopted the plan that evening
because it was “expedient.”

The Police Jury plan only became “expedient”
when the School Board was publicly confronted with
alternative plans demonstrating that majority-black
districts could be drawn, and demonstrating that
political pressure from the black community was
mounting to achieve such a result The
common-sense understanding of these events leads to
one conclusion: The Board adopted the Police Jury
plan—two years before the next election—in direct
response to the presentation of a plan that created
majority-black districts. Faced with growing frus-
tration of the black community at being excluded from
the electoral process, the only way for the School
Board to ensure that no majority-black districts
would be created was to quickly adopt the Police Jury
plan and put the issue to rest. This sequence of events
of “public silence and private decisions,” culminat-
ing in the Board’s hasty decision, is evidence of the
Board’s discriminatory purpose.

6 For example, the Board seems to have abandoned its con-
cerns about the Police Jury plan pitting incumbents against
each other.

7 Def.-Int. Bf. at 20.
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D.

The fact that the Board adopted a plan which de-
parts substantively from its earlier districting plans
and which ignores factors it has usually considered
of paramount concern, is probative of discriminatory
purpose, “particularly if the factors usually con-
sidered important by the decision-maker strongly
favor a decision contrary to the one reached.”
Arlington Heights, 429 U.S. at 267, 97 S. Ct. at 564.
The most glaring example is that the adopted plan
forced incumbents to run against each other. In-
cumbency protection has always, understandably,
been a high priority for both the Police Jury and
School Board. That was the reason there were
different redistricting plans in effect for each entity
during the 1980s. That was also the reason the Police
Jury refused to conduct a joint redistricting effort
with the school board after 1990.

Moreover, the plan adopted by the Board contra-
venes other traditional districting principles. For
example, it creates one district containing almost
half of the geographic area in the Parish. Stip. { 140.
Several of its districts are not compact, according
to the Board’'s own consultant. Stip. § 139. In ad-
dition, the plan creates election districts without
any schools in them and ignores school attendance
boundaries. Stip. § 141. Finally, the plan does not
respect communities of interest in Bossier Parish.
Stips. 7 135-137.
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Perhaps if the Board had ignored one or two of
these standard redistricting criteria, it would not be
noteworthy, but when the Board’s plan plainly vio-
lates a whole number of redistricting principles, we
have further evidence from which to infer that the
Board’s decision was fueled by discriminatory pur-
pose.

E.

In setting forth the evidentiary categories to be
evaluated in determining whether invidious purpose
was a motivating factor, the Supreme Court in Ar-
lington Heights noted that its listing of such cate-
gories was not exhaustive. 429 U.S. at 268, 97 S. Ct. at
565. Thereafter, in Rogers v. Lodge, 458 U.S. 613, 102
S. Ct. 3272, 73 L.Ed.2d 1012 (1982), the Court con-
sidered additional political and sociological factors
that underscored the state’s discriminatory purpose.
In Rogers, the Court struck down Burke County,
Georgia’s at-large election system, holding that it
violated the Fourteenth and Fifteenth Amendments
because the state had acted with discriminatory
purpose. The Court considered important the fact
that “lingering effects of past discrimination,” caused
socioeconomic disparity between whites and blacks.
Id. 458 U.S. at 626, 102 S. Ct. at 3280 (citations
omitted). The Court also said that it was important to
consider the educational disparity between whites and
blacks. 1d. 458 U.S. at 624, 102 S. Ct. at 3279. Here, it
is undisputed that black citizens in Bossier Parish
suffer a markedly lower socioeconomic status than
their white counterparts, and that the difference is
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traceable to the legacy of racial discrimination in the
Parish. Stip. 1 200.

According to the 1990 Census,® the poverty rate for
blacks (44.7%) is nearly five times the rate for whites
(9.1%). The per capita income of blacks ($5,260) is
only 40% of that enjoyed by whites ($12,966). The
unemployment rate for blacks age 16 and over (22.4%)
is nearly four times that for whites. The percentage
of blacks over 25 without a high school degree (40.6%)
is over twice the rate of whites (16.7%). Only 4.8% of
whites age 25 and older have less than a ninth grade
education, while 22.8% of blacks in the same age
category have less than a ninth grade education.
Almost 84% of whites 25 years or older were at least
high school graduates, compared to only 58.7% of
blacks. Also, 17% of whites 25 years or older had at
least four years of college, compared to only 8.1% of
blacks. 1In 1990, only 2.9% of the white labor force
were unemployed, while 9.1% of the black labor force
was unemployed. Finally, whites are five times as
likely to own a car as blacks, a significant fact in a
rural parish where voting places may be distant from
people’s homes.

It is also undisputed that the depressed socio-
economic and educational levels of blacks within
Bossier Parish make it hard for them to obtain neces-
sary electoral information, organize, raise funds,
campaign, register, and turn out to vote, and this in
turn causes a depressed level of political participation
for blacks within Bossier Parish. Stip. § 213. Like
the state representative in Burke County in Rogers,

8 Stips. 17 204, 208, 211.
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the School Board members in Bossier Parish “have
retained a system which has minimized the ability of
[Bossier Parish] Blacks to participate in the political
system.” 458 U.S. at 626, 102 S. Ct. at 3280 (citations
omitted).

Thus, the additional factors identified by the
Supreme Court in Rogers, are met foursquare in this
case. As the Court explained in Rogers, “[n]eces-
sarily, an invidious discriminatory purpose may often
be inferred from the totality of the relevant facts,
including the fact, if it is true, that the law bears
more heavily on one race than another.” 458 U.S. at
618, 102 S. Ct. at 3276 (quoting Washington v. Davis,
426 U.S. at 242, 96 S. Ct. at 2049).

F.

We also have before us statements made by three
School Board members about minority representation
on the Board. School Board member Henry Burns
said that while he “personally favors having black
representation on the board, other school board
members oppose the idea.” U.S. Exh. 106 1 17. School
Board member Barry Musgrove said that “while he
sympathized with the concerns of the black com-
munity, there was nothing more he could do . . . on
this issue because the Board was ‘hostile’ toward the
idea of a black majority district.” Id. And School
Board member Thomas Myrick told George Price of
the NAACP that “he had worked too hard to get [his]
seat and that he would not stand by and ‘let us take
his seat away from him.”” U.S. Exh. 106 29, D-I
Exh. E 1 19.
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These statements standing alone would certainly
be insufficient to show discriminatory purpose. How-
ever, considered in the context of the School Board's
discriminatory past, the efforts to preserve segrega-
tion and exclude black representation from the Board,
the sequence of events leading up to the Board’s
decision, and the anomalous nature of the plan itself,
the statements add further proof of improper motive.
While the majority is correct that the statements
are subject to different interpretations, Maj. Op. at
447-448, given all the evidence previously set forth
showing discriminatory purpose, and the efforts of
the past fifty years to desegregate the schools, it
seems fair to conclude that at least some School
Board Members were openly “hostile” to black
representation on the school board.’

9 The majority argues that the appointment of Jerome
Blunt to fill a vacant seat on the Board “proved [the Members’]
lack of hostility to this sort of black representation.” Maj. Op.
at 447. However, Mr. Blunt was appointed to represent a
district that was only 11% black, and his short tenure on the job
was a stark reminder of the highly polarized voting in Bossier
Parish, see section II(A), supra. Mr. Blunt's chances of
reelection were slight, and his short-lived appointment was a
far-cry from the full tenure of an elected black school
committee member. The majority notes, however, that the
“timing and context” of Blunt's appointment indicate that the
Board acted for legitimate reasons. Maj. Op. at 447. The facts
suggest the opposite. Blunt was appointed on September 17,
1992—squarely in the middle of the controversy surrounding
the redistricting plan—at the very meeting where the Board
adopted a motion of intent to adopt the Police Jury plan and
after George Price had made his demands for a majority-black
district. Certainly, Board members knew that adopting the
Police Jury plan would ignite controversy in the black
community. And on the very night of that decision, the School
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For all the foregoing reasons, the only conclusion
that can be drawn from the evidence is that the
Bossier School Board acted with discriminatory pur-
pose. The adopted plan has a substantial negative
impact on the black citizens of Bossier Parish. The
sequence of events leading up to the decision show
conclusively how the School Board excluded the black
community from the redistricting process and rushed
to adopt the Police Jury plan only when faced with an
alternative plan that provided for black repre-
sentation. The plan itself ignores and overrides a
number of the School Board’s normally paramount
interests. And the statements of some School Board
members certainly lend strength to the other evi-
dence. “Justice is blind; but courts nevertheless do
see what there is clearly to be seen.”® We cannot
blind ourselves to the reality of the situation and the
record before us. The Bossier School Board acted
with discriminatory purpose in adopting the Police
Jury Plan*

Board appointed a black to fill a seat that they knew he would
be unable to hold, hoping to quell the political furor over
adoption of the Police Jury plan.

10 | aker Airways Limited v. Pan American World Air-
ways, 568 F. Supp. 811, 816 (D.D.C. 1983). While Judge
Harold Greene made this observation in a very different
context (an antitrust case), its pithiness and wisdom apply
beyond that context.

1 Because of the paucity of public discussion about the
Board’s decision (except for those who opposed it), and because
the Board left virtually no legislative history, we cannot assess
the “minutes of its meetings, or reports.” Arlington Heights,
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In the face of this considerable evidence, the School
Board has offered several reasons for its adoption of
the Police Jury plan. Even the majority admits that a
number of these reasons “clearly were not the real
reasons,” Maj. Op. at 446, n. 14, i.e., the School Board
lied.

For example, at one point, the School Board argued
that it adopted the Police Jury plan (on October 1,
1992) to comply with Shaw v. Reno, 509 U.S. 630, 113
S. Ct. 2816, 125 L.Ed.2d 511 (1993) (decided June 28,
1993), which was decided nine months after the Board
adopted its plan. Although the Board does not lie as
fragrantly in its remaining rationales, they are
equally unconvincing.

The School Board claims that it could not adopt any
plan with majority-black districts because such a
plan would require precinct-splitting, which violates
state law and would be prohibitively expensive. The
evidence shows conclusively, however, that through-
out the redistricting process, the School Board was
willing to split precincts to do just that, i.e., to split
precincts so long as it was for the protection of
incumbents. It was only after the black community
presented its alternative plan that the School Board
proffered the “no precinct-splitting” rationale.

429 U.S. at 268, 97 S. Ct. at 565. Given the considerable evi-
dence showing discriminatory purpose, however, the Board’s
failure to document its decisionmaking process is certainly sus-
pect.
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The majority agrees that when “the School Board
began the redistricting process, it likely anticipated
the necessity of splitting some precincts.” Maj. Op.
at 447. The School Board hired Mr. Joiner at the
beginning of the process to develop the plan, fully
intending that he would split precincts (that is why
he needed between 200-250 hours to complete the job).
At the September 5, 1991 School Board meeting, the
first School Board meeting after the Police Jury plan
had been precleared by the Department, Mr. Joiner
presented proposed maps that showed split precincts.
Further, it is now undisputed by the School Board
that splitting precincts does not violate state law.
While the School Board itself may not split precincts,
police juries have the authority to establish and
modify precinct lines, Stips. 11 13-23, and many do so
when requested by a school board. The Bossier
Parish Police Jury itself created 13 new precincts in
1991, Stip. 1 60, and the School Board has stipulated
that the Police Jury was currently considering con-
solidating some of its precincts for other reasons.
Stip. 7 61.

Once again, it was only after being presented
with the black community’s plan, and the possibility
of a majority-black district in the ensuing election,
that the Board totally reversed itself and “arrived
quickly,” Maj. Op. at 447, at the conclusion that it was
against splitting districts. Nor did the School Board
voice its concern about too many precinct splits
causing higher election costs in its initial submission
to the Department. U.S. Exh. 102 at 9 (testimony of
Blunt). Moreover, the Board never estimated the cost
of splitting precincts before it voted to adopt the
Police Jury plan. 1d. Obviously, *“cost” did not
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actually motivate the School Board’s decision at the
time it was made. The focus of our inquiry is what
motivated the Board at the time of its decision, not
whether post-decision rationales would have been
legitimate reasons. The Board’s excuses on the sig-
nificant subject of precinct-splitting are clearly not
justified.

The final reason offered by the School Board is that
the Police Jury plan guaranteed preclearance, that is,
the Department would approve the School Board’s
plan because it was identical to the Police Jury plan
which was precleared on July 29, 1991. It is clear,
however, that “guaranteed preclearance” was not the
School Board’s motive as it began the redistricting
process, because if so, it would not have waited until
October 1, 1992—almost 14 months later—to adopt the
Police Jury plan. If guaranteed preclearance was
what the Board wanted, it would have acted soon after
the Police Jury plan was precleared by the Justice
Department on July 29, 1991. As with the precinct-
splitting issue, this rationale also surfaced only after
the School Board was faced with alternative plans
that could conceivably lead to majority-black districts
and an elected black member.” The evidence shows

2 1t is hard to accept the majority’s unduly charitable char-
acterization of this decision as nothing more than “an under-
standable, if not necessarily laudable, retreat from a highly
charged public debate,” Maj. Op. at 449, when the evidence
shows overwhelmingly that the black community was excluded
from that public debate. School Board members did more than
simply retreat from a political debate; in the guise of
“expediency,” Dep. of Myrick, they excluded black citizens
from the only process that would allow that community to elect
a candidate of its choice.
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that School Board members adopted the Police Jury
plan not because it “guaranteed preclearance,” but
because given growing dissatisfaction in the black
community, it was the only way to ensure that there
would be no black majority districts.

The Board’s rationales simply do not withstand a
common-sense reading of the record. Some of the
rationales are untrue on their face, and others do not
bear even minimum scrutiny. Most of the alleged
justifications are absent from the public record, so
the School Board asks us to accept their post-hoc
rationalizations rather than focus on their motive at
the time of the decision. “[l]nvidious purpose may
often be inferred from the totality of the relevant
facts.” Washington v. Davis, 426 U.S. 229, 242, 96 S.
Ct. 2040, 2048.

The evidence is clear that racial purpose was “a
motivating factor in the [Board’s] decision” to adopt
the Police Jury plan. Arlington Heights, 429 U.S. at
265-266, 97 S. Ct. at 563 (emphasis added). The burden
of proof is on the School Board to show absence of
discriminatory purpose, Rome v. United States, 446
U.S. 156, 183 n. 18, 100 S. Ct. 1548, 1565 n. 18, 64
L.Ed.2d 119 (1980), and it has woefully failed to satisfy
that burden. Its rationales are so flagrantly pre-
textual as to further corroborate the conclusion that
the School Board acted with discriminatory purpose.

V.
The School Board claims that the Supreme Court’s

recent decision in Miller v. Johnson, — U.S. ——,
115 S. Ct. 2475, 132 L.Ed.2d 762 (1995), precludes it
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from adopting any majority-black districts because
such districts would constitute “racial gerrymander-
ing” in violation of the Equal Protection Clause. The
School Board’s reading of Miller is erroneous for a
number of reasons.

First, this is simply not a Miller case. We do not
have any plan with majority-black districts to
evaluate, no less a plan where, as in Miller, “race
was the overriding and predominant force in the
districting determination.” Id. — U.S. at —, 115 S.
Ct. at 2485. Since the School Board chose to adopt
the Police Jury plan, it would be sheer speculation on
the basis of this record to determine whether “race
was the predominant factor motivating,” id. — U.S.
at ——, 115 S. Ct. at 2485, some other hypothetical
redistricting plan. Defendant and Defendant-Inter-
venors are not even arguing that any particular plan
should have been adopted by the School Board. How,
in the absence of any concrete plan, can a court decide
whether a plaintiff has proven that the government
“subordinated traditional race-neutral districting
principles, including but not limited to compactness,
contiguity, [and] respect for political subdivisions or
communities”? Id. — U.S. at ——, 115 S. Ct. at 2488.
The court would be speculating, and the prohibition
against advisory opinions prohibits us from answer-
ing such hypothetical legal questions. See Flast v.
Cohen, 392 U.S. 83, 96-97, 88 S. Ct. 1942, 1950-51, 20
L.Ed.2d 947 (1968) (such suits lack the “clash of adver-
sary argument exploring every aspect of a multi-
faceted situation embracing conflicting and demand-
ing interests”).
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The Court was extraordinarily sensitive in Miller
“to the complex interplay of forces that enter a
legislature’s redistricting calculus.” Miller, — U.S.
at——, 115 S. Ct. at 2488. It recognized that legisla-
tures engaged in this difficult process “will, for
example, almost always be aware of racial demo-
graphics; but it does not follow that race pre-
dominates in the redistricting process.” 1d. (citations
omitted). The Court also understood the delicate
line-drawing that fact-finders would have to engage
in:

“The distinction between being aware of racial
considerations and being motivated by them may
be difficult to make. This evidentiary difficulty,
together with the sensitive nature of redistricting
and the presumption of good faith that must be
accorded legislative enactments, requires courts
to exercise extraordinary caution in adjudicating
claims that a state has drawn district lines on the
basis of race. The plaintiff's burden is to show,
either through circumstantial evidence of a
district’'s shape and demographics or more direct
evidence going to legislative purpose, that race
was the predominant factor motivating the

legislature’s decision . . .”.

Id.

It would be impossible, without an actual plan,
without “circumstantial evidence of a district’s
shape and demographics,” without a showing that
“the legislature subordinated traditional race-neutral
districting principles . . . to racial considerations,”
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for a court to make the informed and sophisticated
judgment called for by the Supreme Court in Miller.
If and when the School Board does adopt a plan with
one or more majority-black districts, the court may
then determine whether that plan violates Miller.

Second, the Court made clear in Miller by its re-
peated citations to and discussion of Arlington
Heights, that it was not altering the legal standard
by which we assess violations of Section 5. See, e.g.,
Miller, — U.S. at ——, 115 S. Ct. at 2487 (quoting
Arlington Heights for proposition that in purpose in-
quiry, courts must look at impact and “other evidence
of race-based decisionmaking”). See also id. — U.S.
at——, 115 S. Ct. at 2483. Plaintiffs must still prove
the absence of discriminatory purpose, applying the
standards set forth in Arlington Heights and related
cases in the voting rights area, such as Mobile v.
Bolden, 446 U.S. 55, 100 S. Ct. 1490, 64 L.Ed.2d 47
(1980) and Rogers v. Lodge, 458 U.S. 613, 102 S. Ct.
3272. As the evidence shows, the School Board has
made no such showing. The School Board would,
through its reading of Miller, essentially undercut
the vitality of Arlington Heights in a Section 5 case.
That was not the intent of the Supreme Court.

Third, assuming arguendo, the existence of
some hypothetical plan which contains one or more
majority-black districts (we do not know which since
we do not have a plan before us), the record makes
clear that it is possible to draw at least one such
district in Bossier Parish, consistent with Miller and
Shaw v. Reno, 509 U.S. 630, 113 S. Ct. 2816, 125
L.Ed.2d 511 (1993). By affirming the race-conscious
California redistricting plan in DeWitt v. Wilson, 856
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F. Supp. 1409 (E.D. Cal. 1994) (decided the same day
as Miller), aff’d, — U.S. ——, 115 S. Ct. 2637, 132
L.Ed.2d 876 (1995), the Supreme Court made clear
that considering race in redistricting, by itself, does
not automatically trigger strict scrutiny. In DeWitt,
the district court found that the California plan
“evidences a judicious and proper balancing of the
many factors appropriate to redistricting, one of
which was the consideration of the application of the
Voting Rights Act’s objective of assuring that minor-
ity voters are not denied the chance to effectively
influence the political process.” 856 F. Supp. at
1413-14.

As noted earlier, Miller recognizes that “tradi-
tional race-neutral districting principles [such as]
compactness, contiguity, and ‘respect for political

subdivisions’ . . . can defeat a claim that a district
has been gerrymandered on racial lines.” Miller, —-
U.S. at ——, 115 S. Ct. at 2488 (citations omitted). As

discussed in detail above, see Section 11(D), supra, the
alternative plans presented to the School Board and
this court do rely upon “traditional districting prin-
ciples.” The districts in the illustrative plans are
contiguous, reasonably compact, and respect com-
munities with actual shared interests. See Testi-
mony of Price; Testimony of Hawkins; Stips. 11
181-95. Moreover, at least one of the alternative plans
would unite a predominantly black residential area,
which is split under the Board’'s plan. “[W]hen
members of a racial group live together in one
community, a reapportionment plan that concentrates
members of the group in one district and excludes
them from others may reflect wholly legitimate
purposes.” Shaw v. Reno, 509 U.S. at ——, 113 S. Ct.
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at 2826 (1993). Thus, assuming these districts
existed—and they do not—the School Board could not
meet its burden under Miller to show that race
rather than traditional districting principles was the
predominant force.

For all of these reasons, the School Board’'s re-
liance on Miller v. Johnson is unpersuasive.

V.

The evidence in this case demonstrates overwhelm-
ingly that the School Board’'s decision to adopt the
Police Jury redistricting plan was motivated by
discriminatory purpose. The adoption of the Police
Jury plan bears heavily on the black community be-
cause it denies its members a reasonable opportunity
to elect a candidate of their choice. The history of
discrimination by the Bossier School System and the
Parish itself demonstrates the Board’'s continued
refusal to address the concerns of the black com-
munity in Bossier Parish. The sequence of events
leading up to the adoption of the plan illustrate the
Board’s discriminatory purpose. The School Board’s
substantive departures from traditional districting
principles is similarly probative of discriminatory
motive. Three School Board members have acknowl-
edged that the Board is hostile to black representa-
tion. Moreover, some of the purported rationales for
the School Board’s decision are flat-out untrue, and
others are so glaringly inconsistent with the facts of
the case that they are obviously pretexts.

* * * * * *
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Sometimes we need to step back and look at first
principles. Congress passed the Voting Rights Act to
combat the “unremitting and ingenious defiance of
the Constitution” by several states, South Carolina
v. Katzenbach, 383 U.S. 301, 309, 86 S. Ct. 803, 808,
Louisiana among them. The Bossier School Board
continues to resist the Constitution, through its in-
genious, if subtle, discrimination against the black
citizens of Bossier Parish. We are long past the point
where discrimination can be easily proven by use of
racial epithets, racial categories or openly exclusion-
ary voting requirements. “The Voting Rights Act
was aimed at the subtle, as well as the obvious, state
regulations which have the effect of denying citizens
their right to vote because of their race.” Allen v.
State Board of Elections, 393 U.S. 544, 565, 89 S. Ct.
817, 831, 22 L.Ed.2d 1 (1968). In this case, the School
Board’s decision to adopt the Police Jury plan was a
thinly-veiled effort to deny black voters a meaningful
opportunity for representation on the School Board.

The burden is on the School Board to show lack of
discriminatory purpose. Because the School Board’s
proffered reasons are pretextual, it has not met its
burden under section 5 of the Voting Rights Act, and
its request for pre-clearance must be denied.
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APPENDIX D

[CAPTION OMIITTED]

FINAL STIPULATIONS OF FACT AND LAW

The parties in the above-captioned case
respectfully submit the following stipulations of fact
and law.

STIPULATIONS OF FACT
Background, Method of Election, and Demographics

1. Bossier Parish is located in northwest Louisi-
ana, bordered at the north by the State of Arkansas.
The parish seat is Benton, but the major city is
Bossier City. Benton is in the northern part of the
parish, and Bossier City is in the south-central
portion.

2. The Bossier Parish School District, which is
coterminous with Bossier Parish, is the only school
district in Bossier Parish.

3. Bossier Parish is governed by a police jury,
which consists of twelve police jurors elected in non-
partisan elections from single-member districts to
four-year, concurrent terms with a majority vote
requirement.

4. The Bossier Parish School District is governed
by a school board, which consists of twelve members
elected in nonpartisan elections from single-member
districts to four-year, concurrent terms with a major-
ity vote requirement. No black person ever has been
elected to the Bossier Parish School Board.

5. According to the 1990 Census, Bossier Parish
had a total population of 86,088 of whom 65,812 (76.45
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percent) were non-Hispanic white persons and 17,301
(20.1 percent) were non-Hispanic black persons.

6. According to the 1980 Census, Bossier Parish
had a total voting age population of 60,904 of whom
48,130 (79.03 percent) were non-Hispanic white per-
sons and 10,726 (17.61 percent) were non-Hispanic
black persons.

7. According to the 1980 Census, Bossier Parish
has a total population of 80,721 of whom 63,127 (78.2
percent) were non-Hispanic white persons and 15,024
(18.61 percent) were non-Hispanic black persons.

8. According to the 1980 Census, Bossier Parish
had a total voting age population of 54,545 of whom
43,620 (79.97 percent) were non-Hispanic white
persons and 9,315 (17.08 percent) were non-Hispanic
black.

9. There are four municipalities located in Bossier
Parish: Benton (the parish seat), Bossier City,
Haughton and Plain Dealing (one very small portion
of the City of Shreveport is also located in Bossier
Parish).

10. According to the 1990 Census, Bossier City
had a total population of 52,721 persons, of whom 9,463
(17,95%) were non-Hispanic black persons. Bossier
City had a total voting age population of 37,455 of
whom 5,659 (15.11%) were non-Hispanic black persons.
Thus, more than 50 percent of the black population of
Bossier Parish is concentrated within the City of
Bossier. The remainder is concentrated in the areas
of Benton (2,047 residents, of whom 41.3 percent are
non-Hispanic black persons); Plain Dealing (1,074
residents, of whom 33.0 percent are non-Hispanic
black persons); (Haughton (1,664 residents, of whom
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464, or 27.9 percent are non-Hispanic black persons);
and the unincorporated community of Princeton (635
persons, of whom 500, or 78.5% are non-Hispanic black
persons).

Section 5 Preclearance Review

11. On May 28, 1991, the Bossier Parish Police
Jury submitted its 1991 redistricting plan to the
Department of Justice for preclearance under Section
5 of the Voting Rights Act, 42 U.S.C. 1973c. The plan
featured twelve single-member districts, all twelve of
which had a majority of white persons. During the
1990-1991 Police Jury redistricting process leading
up to the preclearance submission, no alternative plan
featuring black-majority districts had been presented.
An April 30, 1991 letter detailing complaints regard-
ing the redistricting process from the Concerned
Citizens of Bossier Parish, a local black organization,
was not included in the preclearance submission. In a
letter dated July 29, 1991, the Department of Justice
precleared the Police Jury plan.

12. On January 4, 1993, the Bossier Parish School
Board submitted its redistricting plan to the Justice
Department for preclearance review. The plan sub-
mitted was identical to the Police Jury Plan pre-
cleared in 1991. During the 1991-1992 redistricting
process leading up to that submission, an alternative
plan was presented which demonstrated that two
black-majority districts could in fact be drawn within
Bossier Parish. During that same period of time, po-
lice jury elections occurred under the new police jury
redistricting plan which shed light on voting patterns
within Bossier Parish. In a letter dated August 30,
1993, the Justice Department objected to the School
Board plan.
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Redistricting in Bossier Parish, Louisiana

13. Louisiana state law provides that the parish
governing body has the authority to draw, cut, or con-
solidate election precincts. In Bossier Parish, that
body is the Police Jury. State law also provides that
precincts must be wholly contained within a police
jury or other election district.

14. Pursuant to the relevant state laws in effect at
the time, the parish police jury was to draw its
redistricting plan (where necessary due to population
shifts and the one-person, one-vote requirement) in
1991, making what precinct adjustments were neces-
sary to accomplish that redistricting. Once police
jury districts and election precincts were drawn by
the police jury, the parish school board would be able
to conduct its own redistricting (if necessary).

15. State law further provided that police juries
could not subdivide precincts during 1991, except for
subdivisions occasioned by redistricting, which could
be adopted during a 45-day “window” between April 1,
1991 and May 15, 1991. Louisiana R.S. 18:532.1 H(1).

16. Louisiana Revised Statutes 18:532.1 H(2) al-
lows a parish to divide a precinct into two or more
precincts by visible features which are census tabula-
tion boundaries during April 1, 1991 through May 15,
1991.

17. Louisiana Revised Statues 18:532.1 H(2)(d) pro-
vides that if the Department of Justice should object
to a parish reapportionment plan, then that parish
may divide a precinct into two or more precincts by
visible features which are census tabulation bounda-
ries “in order to satisfy said objections of the Depart-
ment of Justice.”
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18. There are no requirements for minimum popu-
lations in a precinct, either by total population, voting
age population, or registered voters.

19. State law further provided that after redis-
tricting in 1991, parishes could not consolidate pre-
cincts until January 1, 1993. Louisiana R.S. 18:532.1
H(2).

20. Pursuant to the same statutory scheme, school
boards in Louisiana normally would redistrict after
the police jury. Where, as in Bossier Parish, school
boards had the same number of seats as the police
jury in a particular parish, that school board could not
change, split or consolidate the precincts established
by the police jury, but instead had to use those pre-
cincts as units for redistricting.

21. Louisiana Revised Statutes, Title 17, Section
71.3E(1) and (2) reads as follows:

“E.(1) The boundaries of any election district
for a new apportionment plan from which mem-
bers of a school board are elected shall contain
whole precincts established by the parish govern-
ing authority under R.S. 18:532 or 532.1.

(2)(d)  Notwithstanding the provisions of R.S.
17:71(E)(1) or any other law to the contrary, if a
school board is wunable to meet the federal
guideline of plus or minus five percent deviation
in the creation of its reapportionment plan
through the use of whole precincts, the school
board may, in the creation of its reapportionment
plan, divide a precinct into portions which are
bounded by visible features which are census
tabulation boundaries. No such precinct shall be
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divided into more than two school board districts.
No school board district shall contain more than
two divided precincts.

(b) The provisions of this Paragraph shall be
applicable only in cases in which the number of
members of the school board is not equal to the
number of members of the parish governing
authority of the parish in which the school board
is domiciled.

(c) The provisions of this Paragraph shall not be
construed as authority for a school board which
has adopted or accomplished reapportionment or
is able to reapportion itself using whole precincts
to divide precincts. Any plan adopted by a school
board in contravention of this Subsection shall be
null and void.

(d) The provisions of this Paragraph shall be-
come null and void on December 31, 1992, unless a
school board received an objection letter to its
reapportionment plan from the Department of
Justice. In such event the school board shall use
the provisions of this Paragraph to satisfy the
objections of the Department of Justice if said
objections would require a precinct to be divided
and the provisions of this Paragraph shall be null
and void after such reapportionment is complete.”

22. Nonetheless, it is quite common for parish

school boards in Louisiana, even those with the same
number of members as their parish police jury, to
draw redistricting plans different from the respective
police jury redistricting plans. For example, of the
nine school board redistricting plans drawn by
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plaintiff's expert Gary Joiner in which the school
board and police jury had the same number of mem-
bers, five have different plans. Indeed, Bossier Parish
had different redistricting plans for its school board
and police jury throughout the 1980s.

23. Moreover, school boards redistricting during
the early 1990s were always free to request precinct
changes from the Police Jury necessary to accom-
plish their redistricting goals. In fact, the DeSoto
Parish and Vernon Parish School Boards employed
this method successfully during their recent redis-
trictings. Joiner testified at deposition that such a
practice “is not unheard of, it has been done in other
places.”

24. School boards and police juries have different
needs and different reasons for redistricting, and thus
have legitimate reason for drawing different redis-
tricting plans. For example, police juries are con-
cerned with road maintenance, drainage, and in some
cases garbage collection, and the level of demand for
such services in each district is a concern. School
board members, by contrast, are typically concerned
with having a public school or schools in each district.
The current (1991) Bossier Parish Police Jury Plan
does not have a public school in each district.

25. Louisiana Revised Statutes, Title 17, Section
71.3E(1) and (2) is racially neutral. Its purpose is
solely to promote electoral uniformity and stability.

Bossier Parish Police Jury History and Redistrict-
ing Process

1 The Defendant and defendant-intervenors do not dispute
this assertion, but maintain that it is irrelevant.
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26. Incumbency protection considerations come
into play in the redistricting of the Bossier Parish
Police Jury, and did so in 1982. Incumbency protec-
tion has always been a consideration for the Police
Jury. Among the primary redistricting criteria em-
ployed by the Police Jury during the 1980s redistrict-
ing process were one-person, one-vote considerations
and respecting each incumbent’s wishes regarding
the configuration of his own district. According to
Police Juror James Elkins and then-Parish Adminis-
trator James Ramsey, incumbency protection also
was the reason the Parish Police Jury and School
Board chose different redistricting plans in the 1980s.

27. Jerome Darby, who is black, was elected to the
Police Jury in 1983. He currently is serving his third
term as a Police Juror.

28. The Police Jury has a President and Vice
President, who are elected from among the Police
Jury members to one-year terms. For at least several
decades, it has been the custom that the Vice Presi-
dent ascends to the Presidency upon the vote of the
full Police Jury. Police Juror Burford testified at
deposition that such a succession is “almost auto-
matic.” Even when a sitting President took the rare
step of running for reelection to the Presidency, the
Police Jury followed the tradition of voting the Vice
President into the Presidency. In the last 30 years,
every white sitting Vice President eligible to serve
as a Police Juror the following year has been elevated
to the Presidency.

29. Jerome Darby is the only black Police Juror
ever to serve as Vice President. In January 1991, the
Police Jury voted not to elevate Darby to the Presi-
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dency. This occurred just a few months before the
adoption of the 1991 Police Jury redistricting plan.

30. Paul Caplis, a sitting Police Juror at that time,
has testified at deposition that Darby was passed over
for the Presidency “solely because he was black.”
Bob Burford, also on the Police Jury at that time,
describes the Police Jury vote to deny Darby the
Presidency as a “miscarriage of justice” which con-
stituted “failing to recognize him as an equal.” Asked
why he thought the majority of Police Jurors voted
against Darby, Burford replied that, although none of
Darby’s opponents explicitly told Burford so, Burford
“thought it was because he was black.” Burford, in
fact, has served as President though he has served
less time on the Police Jury that Darby. Indeed,
every Police Juror elected to office in 1983 or before
has become President, except Jerome Darby.

31. There are other indications that the Police
Jury operated in an atmosphere of racial prejudice.
For example, in response to a deposition question,
Police Juror “Pete” Glorioso identified the Shreve-
port Times as the newspaper with the largest circula-
tion in the area; when asked to identify the newspaper
read most widely by blacks, he answered, “[A]ny one
that they could get free.” He further added that
“some papers throw away free papers,” and that at one
time the Bossier Press “threw all the free papers to
every household.”

32. United States Exhibit 1 lists the members of
the Bossier Parish Police Jury, and their correspond-
ing districts, at the time of the 1990-1991 redistrict-
ing process. James Elkins was President at that
time. Except for Jerome Darby, every Police Juror at
that time was white.
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33. At the November 13, 1990 meeting of the Boss-
ier Parish Police Jury, the Jury authorized a con-
tract with Gary Joiner of Petroleum Graphics to de-
velop a redistricting plan. Mr. Joiner had been inter-
viewed by Parish Administrator James Ramsey, who
had arranged for Joiner to make a presentation to the
Police Jury. Ramsey told Joiner that Joiner was re-
quired to “work with twelve members” of the Police
Jury, by which he meant that Joiner had to be re-
sponsive to their concerns. To that end, Ramsey sug-
gested that Joiner begin his work by holding one-on-
one meetings with individual Police Jurors, at which
each Juror could give Joiner input regarding the
changes to be made to his own district.

34. Police Jurors were aware of the black popula-
tion percentages in the districts under the redistrict-
ing plan proposed and adopted in 1991. Under the plan
finally adopted, one district (District 7) is 43 percent
black in total population, and another (District 4) is 45
percent black.

35. No member of the Police Jury ever asked Gary
Joiner if it were possible to adjust district lines in
either of those districts to raise the black percentage
to a level over 50 percent.

36. At the time of the 1990-1991 redistricting pro-
cess, some Police Jurors were specifically aware that
a contiguous black-majority district could be drawn
both in northern Bossier Parish and in Bossier City.
At the time of the 1990-1991 redistricting process, it
was obvious that a reasonably compact black-majority
district could be drawn within Bossier City. “Con-
tiguous” here means that all units of geography in
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the district have some common border with some
adjacent unit.

37. During the 1990-1991 redistricting process,
Police Jurors had a general understanding that the
Voting Rights Act requires jurisdictions to create
districting plans which fairly reflect black voting
strength.

38. During the 1990-1991 redistricting process,
Police Jurors were aware that election precincts
could be split by district lines for a number of rea-
sons, including (a) compliance with one person, one
vote and (b) compliance with the Voting Rights Act.
During the 1990-1991 redistricting process, Police
Jurors were told by Joiner at public Police Jury
meetings that they could split election precinct lines.
They also were aware that the plan they adopted in
1991 split precincts. At the April 30, 1991 public
Police Jury meeting at which the final redistricting
plan was adopted, Gary Joiner told the Police Jury
members that “approximately 10” precincts were
split in the plan. Precinct realignments are a normal
practice within Bossier Parish, occurring every
three or four years. Bossier Parish has made a num-
ber of such precinct realignments within the last ten
years.

39. While one of the redistricting criteria set by
the Police Jury during the 1990-1991 redistricting
process was the inclusion of minority input, the sole
black Police Juror, Jerome Darby, initially was ex-
cluded from the Reapportionment Committee. At the
December 6, 1990 meeting of the Police Jury’s Fi-
nance Committee, a Technical Advisory Reapportion-
ment Committee was selected to work with Gary
Joiner on redistricting. Given Mr. Joiner’s previous
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emphasis on inclusion of minority input as a redis-
tricting criterion, Police Juror Jerome Darby consid-
ered it likely that if the redistricting standards were
followed, he, as the sole black Police Juror, would be
included on the Committee. Indeed, at that time,
Darby had recently attended a reapportionment semi-
nar in Monroe, Louisiana. No member of the commit-
tee (other than Joiner) had attended such a seminar.

40. Police Juror Hammack moved that the commit-
tee consist of a representative from the District
Attorney’s office, the Registrar of Voters, the Tax
Assessor, Mr. Ramsey (the Parish Administrator),
two jurors (Mr. Caplis as the rural representative and
Mr. Burford as the city representative) and Mr.
Joiner. All of these individuals were white. Upon a
vote of ten ayes to one nay, the motion carried. Mr.
Darby, the only black member of the Police Jury,
voted against the motion. Darby felt personally in-
sulted by his exclusion from the Committee.

41. At the full Police Jury meeting five days later
on December 11, 1990, after black Police Juror Darby
protested his exclusion from the Committee as a
denial of “equal representation,” the Police Jury
voted to include Darby plus one other Juror, James
Elkins, on the Committee. Elkins testified at deposi-
tion that he has “no earthly idea” why the Jury voted
to respond to Darby’s request by placing EIKins, as
well as Darby, on the Committee.

42. The following chart reflects the population
characteristics as of the 1990 Census of the Police
Jury districting plan adopted in the 1980s:
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District  Total Pop. Deviation Black Pop. Black %

1 10,108 40.90% 1,845 18.25
2 10,099 40.77% 1,423 14.09
3 7,906 10.20% 1,889 23.89
4 6,154 -14.22% 2,833 46.03
5 7,569 5.50% 922 12.18
6 10,545 46.98% 954 9.04
7 5,278 -26.43% 2,749 52.04
8 5,776 -19.49% 801 13.86
9 6,835 -4.73% 1,262 18.46
10 5,645 -21.31% 1,801 31.90
11 4,983 -30.54% 539 10.81
12 5,185 -27.73% 363 7.00

None of the Police Jury districts was majority black
in voting age population in 1990. Following the in-
structions of the Police Jury, Gary Joiner used the
1980s as a starting point for drawing a new redistrict-
ing plan. The Police Jury’s goal was to change that
plan as little as a possible to adjust for population
shifts and keep the mean population deviations of the
districts below plus or minus five percent. By chang-
ing his own district as little as possible, each Police
Juror hoped to retain constituents familiar with him,
thus maximizing his chances for reelection.

43. Protection of incumbents played a critical role
in the 1990-1991 redistricting of the Police Jury. As a
general matter, district lines were changed so that
they came between the residences of Police Jurors,
and incumbency was always a consideration. Incum-
bency considerations were behind the Police Jury’s
rejection of the School board’s suggestion in 1990 that
the bodies hold joint redistricting processes. During
the 1990-1991 Police Jury redistricting process, the
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boundary between Districts 11 and 12 was deliber-
ately drawn in such a way as to prevent incumbents
Hammack and Elkins from residing within the same
district. Hammack also asked Police Juror Caplis to
agree to change the lines separating their districts so
that a potential candidate, Eddie Shell, would be
placed in an open district (caused by the retirement of
one of the incumbents) rather than in Hammack’s
district; Caplis agreed to accommodate Hammack, and
the change was make. Police Juror Burford's district
boundary was deliberately moved across Old Minden
Road in Bossier City to ensure that Burford was not
placed in the same district with Brad Cummings, a
potential opponent. Several Police Jurors discussed
election precinct realignments with Voter Registrar
William Johnston, but the Police Jurors were most
concerned with the configuration of precincts within
their own individual districts. The 1991 Police Jury
plan protected all incumbents who intended to run for
reelection by keeping their residences in separate
districts.

44, At the January 15, 1991 meeting of the Bossier
Parish Police Jury, Mr. Joiner presented each Police
Juror with a questionnaire and asked that each of
them complete it, making notations of items to be
addressed during reapportionment. He also told the
members of his plan to interview each member indi-
vidually and as a group in several open meetings.

45. Between the January 15, 1991 meeting and the
final adoption of the Police Jury plan on April 30, 1991,
each of the twelve Police Jurors met with Gary Joiner
in Joiner’s office to view proposed redistricting plans
on Joiner’s redistricting computer. Present at each
meeting were Joiner and from one to three Police
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Jurors. The intent of the meetings was to find out if
any incumbents had concerns with their own dis-
tricts. To that end, Joiner encouraged groups of in-
cumbents who lived in neighboring districts to come
to him so that their concerns as incumbents could be
worked out together. At these meetings, each Police
Juror focused primarily on the configuration of his
own district. These meetings with Joiner were not
open to the public.

46. The 1990-1991 redistricting process thus took
place in two phases. The first was a closed phase in
which individual Police Jurors met with Joiner to
discuss the plan, and Joiner devised a proposed plan
with which all Police Jurors could agree. This phase
took place away from public scrutiny. Once the
Jurors agreed on a plan, the plan would be shown to
the public. Except for some minor changes discussed
at a Police Jury meeting on the day the plan was
adopted, the plan agreed upon by the Police Jurors
during the closed phase of the process was identical to
the plan ultimately adopted.

47. Black Police Juror Jerome Darby met once
with Joiner in Joiner’s office a few weeks before the
plan’s final passage. By the time Darby met with
Joiner, Joiner already had met with almost all the
other Jurors and had drawn the proposed plan. Joiner
told Darby that, under the proposed plan, there was a
possibility for three minority individuals to be elected
to the Police Jury. Joiner also told him at that time
that the proposed plan was the best that could possi-
bly be drawn for blacks in Bossier Parish, and that it
was impossible to draw a black-majority district.

48. During this time period, school board member
Tom Myrick also met several times with Joiner in
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Joiner’s office, accompanied by one or more police
jurors. Myrick lives near Benton, in an area close to
a heavy concentration of black population. This area
would likely be included in any majority-black district
to be drawn in the norther part of Bossier Parish.

49. The result of the private meetings with Joiner
were maps of proposed redistricting plans which were
presented from public review at public meetings held
by the Police Jury. The proposed maps were made
available for inspection by the public at the Police
Jury office, but not until the day of the public meet-
ing. No extra copies of these maps were available for
members of the public to take home with them. Joiner
stated that the Police Jury’s common procedure was
to allow members of the public to make their own
copies. The map of the proposed plan on display at the
public meetings which was ultimately adopted was too
large to be copied.

50. These public meetings were held at 2:00 p.m. on
weekdays, when many black residents of the parish
were at work. Black citizens previously had asked
that these Police Jury meetings take place at night,
but those requests were not granted.

51. The public meetings were advertised in one
newspaper. The Police Jury instructed its staff to
place advertisements in the “minority media.” The
Police Jury, however, placed advertisements only in
the Bossier Tribune, its usual legal advertiser. The
Bossier Tribune is not a widely read newspaper in
Bossier Parish, and is not part of “minority media.”

52. The first public Police Jury meeting to discuss
proposed redistricting plans was held on April 8, 1991.
Mr. Joiner presented three plans during this meeting.
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The data revealed that the ideal population for a
Police Jury district is 7,174. None of the plans had a
black-majority district. Mr. Joiner represented that
the black population was not sufficiently concentrated
in the parish to draw even one black-majority district.
Mr. Joiner further informed the Police Jury that sub-
dividing precincts would be permissible from April 1,
1991 through May 15, 1991. According to Joiner, the
Police Jury likely was previously aware of this fact;
the Jury was a member of the statewide Police Jury
Association (which lobbied to get this statutory “win-
dow” approved) and was thus in “constant communica-
tion” with the Baton Rouge election office.

53. At the April 25, 1991 Bossier Parish Police
Jury meeting, Gary Joiner presented three plans to
the Police Jury. These alternative plans drawn by
Joiner were called Plan 5, Plan 8, and Plan 9. A
number of members of the black community attended
and asked about the creation of a black-majority dis-
trict. Joiner stated that the wide distribution of
blacks in the parish made a black-majority district
“statistically impossible.” At deposition, Joiner ac-
knowledged that he knew at that time that drawing
two black-majority districts within Bossier Parish
was “statistically” possible, in that you could create
two majority-black districts at a census block level
with the correct population, ignoring precinct consid-
erations.

54. Police Jurors responded to questions regard-
ing a black-majority district at the April 25, 1991
meeting. To repeated questions suggesting the possi-
bility of creating a black-majority district, Police
Jurors would impatiently snap, “Don’t you under-
stand? We already told you it can’'t be done!”, or
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words to that effect. Police Juror Glorioso demanded,
“Why are you asking for this? You're already being
represented adequately!”

55. Black resident Octavia Coleman, on behalf of a
number of the black attendees, asked for a copy of the
map of Joiner’s proposed plan. Joiner said that the
display map he had was too large to copy, and that
residents would have to come down to the Police Jury
office to see it.

56. A number of black attendees asked about the
creation of a black-majority district based in the town
of Haughton. In response, Joiner pointed out that
moving the (heavily black) Princeton area into
District 4 (43 percent black under the adopted plan),
which includes Plain Dealing, would cause “the prob-
lem” that telephone service would be long dis-
tance within that district. Under the plan ultimately
adopted, however, District 4 includes both Plain
Dealing and an area adjacent to the corporate limit of
Benton, and telephone service is long distance be-
tween these two towns. The Police jury did not ex-
plore the subject of a black-majority district any
furthe